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TRESPASS AND NEGLIGENCE. 


THE object of this article is to discover the general principles 
governing the liability for unintentional torts at common law. 
There are two theories upon the subject, both of which seem to 
receive the implied assent of popular text-books, and neither of 
which is wanting in plausibility and the semblance of authority. 

Austin’s Theory. — The first is that of Austin, which is essen- 
tially a criminalist theory. According to him, the characteristic 
feature of law properly so called is a sanction or detriment threat- 
ened and imposed by the sovereign for disobedience to the sov- 
ereign’s commands. As the greater part of the law only makes a 
man civilly answerable for breaking it, Austin is compelled to 
regard the liability to an action as a sanction, or, in other words, 
as a penalty for disobedience. It follows from this that such lia- 
bility ought only to be based upon personal fault; and he accepts 
that conclusion, with its corollaries, among which is one that has 
made the foundation of a text-book by his editor, Mr. Robert 
Campbell, that negligence means a state of the party’s mind. 
These doctrines will be alluded to later, so far as necessary. The 
most important observations which the writer has to make upon 
them will be found already published.? 

Theory that a Man acts at his Peril.—The other theory is 
directly opposed to the foregoing. It seems to be adopted by 
some of the greatest common-law authorities, and requires 


1“The Theory of Torts,” 7 Am. articles of his own, because, although writ- 
Law Rev. 652; cf. 10 id. 422; Kent’s ten in an accidental order in the intervals 
Comm. (12th ed.) ii. 561, n. 1, “Negli- of practice, they are parts of a connected 
gence.” The writer must be pardoned scheme to analyze the fundamental con- 
for referring here and elsewhere to other ceptions of the law. 
VOL. I. —N. 8. 1 
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serious discussion before it can be set aside in favor of any third 
opinion which may be maintained. According to this view, 
broadly stated, under the common law a man acts at his peril. 
It may be held as a sort of set-off that he is never liable for 
omissions except in consequence of some duty voluntarily under- 
taken. But the whole and sufficient ground for such liabilities 
as he does incur outside the last class is supposed to be that 
he has voluntarily acted, and that damage has ensued. If the 
act was voluntary, it is totally immaterial that the detriment 
which followed from it was neither intended nor due to the neg- 
ligence of the actor. 

Argument in favor of Strict Responsibility. — In order to do jus- 
tice to this way of looking at the subject, we must remember that 
the abolition of the common-law forms of pleading has not changed 
the rules of substantive law. Hence, although pleaders now 
generally allege intent or negligence, any thing which would be 
sufficient to charge a defendant in trespass is still sufficient, not- 
withstanding the fact that the ancient form of action and decla- 
_ ration has disappeared. The ensuing discussion may, therefore, 
be mostly confined to trespass at common law; and it may be 
conceded, for the sake of argument, that if the principle under 
consideration can be established within that sphere, it will also 
be found to hold good for the action on the case, notwithstanding 
some difficulties which would remain to be overcome. It can 
hardly be supposed that a man’s responsibility for the conse- 
quences of his acts varies as the remedy happens to fall on one 
side or the other of the penumbra which separates case from 
trespass.! 

(a.) Consistency. — In the first place, it is said, consider gener- 
ally the protection given by the law to property, both within and 
outside the limits of the last-named action. If a man crosses his 
neighbor’s boundary by however innocent a mistake, or if his 
cattle escape into his neighbor’s field, he is said to be liable in 


1 If what is conceded in the text were 
not true, and negligence were the general 
foundation of actions on the case, it 
would be clear without argument that 
the same doctrine must prevail in tres- 
pass. But a very plausible argument 
could be made that the action on the 
case adopts the supposed doctrine of 
trespass, except when the action is 


founded on a contract. Negligence, it 
might be said, had nothing to do with 
liability for a nuisance, and it might be 
added that, where negligence was a 
ground of liability, a special duty had to 
be founded in the defendant’s super se as- 
sumpsit, or public calling. See 13 Am. 
Law Rev. 614 et seg. 
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trespass guare clausum fregit. If an auctioneer in the most per- 
fect good faith, and in the regular course of his business, sells 
goods sent to his rooms for the purpose of being sold, he may be 
compelled to pay their full value if a third person turns out to 
be the owner, although he has paid over the proceeds, and has 
no means of obtaining indemnity. Other instances of a similar 
nature will occur to the reader. 

Now suppose that, instead of a dealing with the plaintiff's 
property, the case is that force has proceeded directly from the 
defendant’s body to the plaintiff's body, it is urged that as the 
law cannot be less careful of the persons than of the property of 
its subjects, the only defences possible are similar to those which 
would have been open to an alleged trespass on land. You may 
show that there was no trespass by showing that the defendant 
did no act; as where he was thrown from his horse upon the 
plaintiff, or where a third person took his hand and struck the 
plaintiff with it. In such cases the defendant’s body is the pas- 
sive instrument of an external force, and the bodily motion relied 
on by the plaintiff is not his act at all. So you may show a 
justification or excuse in the conduct of the plaintiff himself. 
But if no such excuse is shown, and the defendant has volunta- 
rily acted, he must answer for the consequences, however little 
intended and however unforeseen. If, for instance, being as- 
saulted by a third person, the defendant lifted his stick and acci- 
dentally hit the plaintiff, who was standing behind him, accord- 
ing to this view he is liable, irrespective of any negligence toward 
the party injured. 

(6.) Policy. — The arguments for the doctrine under considera- 
tion are, for the most part, drawn from precedent, but it is some- 
times supposed to be defensible as sound. Every man, it is said, 
has an absolute right to his person, and so forth, free from detri- 
ment at the hands of his neighbors. In the cases put, the plaintiff 
has done nothing; the defendant, on the other hand, has chosen 
to act. As between the two, the party whose voluntary conduct 
has caused the damage should suffer, rather than one who has had 
no share in producing it. , 

(c.) Pleadings, ¢c.— We have more difficult matter to deal 
with when we turn to the pleadings and precedents in trespass. 
To begin with, although, as has been said above, any principle 
of liability which is entitled to respect must transcend the form 
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of action and be of general application, in dealing with this an- 
cient remedy we are met with a doubt, which is in a measure 
peculiar to itself. It has been supposed to be characteristic of 
early law not to penetrate beyond the external visible fact, the 
damnum corpore corporit datum, and that an inquiry into the 
internal condition of the defendant, his culpability or innocence, 
implies a refinement of juridical conceptions equally foreign to 
Rome before the Aquilian law, and to England when trespass 
took its shape. 

But leaving this doubt on one side, as it would hardly be a 
ground for upholding the strict doctrine at the present day, let 
us take the pleadings as they have stood to within fifty years. 
The declaration says nothing of negligence, and it is clear that 
the damage need not have been intended. The words vi et 
armis and contra pacem, which might seem to imply intent, are 
supposed to have been inserted merely to give jurisdiction to the 
King’s court. Glanville says it belongs tothe sheriff, in case of 
neglect on the part of lords of franchise, to take cognizance of 
melees, blows, and even wounds, unless the accuser add a charge 
of breach of the King’s peace (nisi accusator adjiciat de pace 
Domini Regis infracta).1_ Reeves observes, “ In this distinction 
between the sheriff's jurisdiction and that of the king, we see 
the reason of the allegation in modern indictments and writs, 
vi et armis, of ‘the king’s crown and dignity,’ ‘the king’s 
peace,’ and ‘the peace,’—this last expression being sufficient, 
after the peace of the sheriff had ceased to be distinguished as a 
separate jurisdiction.” ? 

Again, it might be said that if the defendant’s intent or neg- 
lect was essential to his liability, the absence of both would 
deprive his act of the character of a trespass, and ought therefore, 
to be admissible under the general issue. But it is perfectly well 
settled at common law that “ Not Guilty ” only denies the act.® 

(d.) Authority.— Next comes the argument from authority. 
We will begin with an early and important case.* It was tres- 


1 Lib. 1, cap. 2, ad fin. 3 Milman vy. Dolwell, 2 Camp. 378; 
2 Hist. English Law, I. 113 (bis),n.a; Knapp v. Salsbury, 2 Camp. 500; Pearcy 
id., ed. Finlason, I. 178, n. 1. v. Walter, 6 C. & P. 232; Hall v. Fearn- 


Fitzherbert (N. B. 85, F.) says thatin Jey, 3 Q. B. 919. 
the vicountiel writ of trespass, which is 4 Y. B. 6 Ed. IV. 7, pl. 18, a.v. 1466; 
not returnable into the king’s court, it cf. Ames, Cases in Tort, 69, for a trans- 
shall not be said quare vi et armis. Cf. ib. lation, which has been followed for the 
86, H. most part. 
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pass qu. cl. The defendant pleaded that he owned adjoining 
land, upon which was a thorn hedge ; that he cut the thorns, and 
that they, against his will (ipso invito), fell on the plaintiff's land, 
and the defendant went quickly upon the same, and took them, 
which was the trespass complained of. And on demurrer judg- 
ment was given for the plaintiff. The plaintiff's counsel put 
cases which have been often repeated. One of them, Fairfax, 
said, “ There is a diversity between an act resulting in a felony, 
and one resulting in a trespass. . . . If one is cutting trees, and 
the boughs fall on a man and wound him, in this case he shali 
have an action of trespass, &c., and also, sir, if one is shooting at 
butts, and his bow shakes in his hands, and kills a man, ipso 
invito, it is no felony, as has been said, &c.; but if he wounds 
one by shooting, he shall have a good action of trespass against 
him, and yet the shooting was lawful, &c., and the wrong which 
the other receives was against his will, &c., and so here, &c.” 
Brian, another counsel, states the whole doctrine, and uses 
equally familiar illustrations. “ When one does a thing, he is 
bound to do it in such a way that by his act no prejudice or 
damage shall be done to &c. Asif I am building a house, and 
when the timber is being put up a piece of timber falls on my 
neighbor’s house and breaks his house, he shall have a good 
action &c.; and yet the raising of the house was lawful, and 
the timber fell, me invito, &c. And so if one assaults me and I 
cannot escape, and I in self-defence lift my stick to strike him, 
and in lifting it hit a man who is behind me, in this case he shall 
have an action against me, yet my raising my stick was lawful 
in self-defence, and I hit him, me invito, &c.; and so here, &c.” 
* Littleton, J., to the same intent, and if a man is damaged he 
ought to be recompensed. . . . If your cattle come on my land 
and eat my grass, notwithstanding you come freshly and drive 
them out, you ought to make amends for what your cattle have 
done, be it more or less. ... And, sir, if this should be law 
that he might enter and take the thorns, for the same reason, if 
he cut a large tree, he might come with his wagons and horses 
to carry the trees off, which is not reason, for perhaps he has 
corn or other crops growing, &c., and no more here, for the law 
is all one in great things and small. . . . Choke, C. J., to the 
same intent, for when the principal thing was not lawful, that 
which depends upon it was not lawful; for when he cut the 
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thorns and they fell on my land, this falling was not lawful, and 
therefore his coming to take them out was not lawful. As to 
what was said about their falling in ipso invito, that is no plea, 
but he ought to show that he could not do it in any other way, 
or that he did all that was in his power to keep them out.” 

In Y. B. 21 Henry VII. 27, pl. 5, A.p. 1506, Rede, J., adopts the 
argument of Fairfax in the last case. In trespass, he says, ‘“ the 
intent cannot be construed ; but in felony it shall be. As when 
a man shoots at butts and kills a man, it is not felony et il seF 
come n’avoit l’entent de luy tuer; and so of a tiler on a house 
who with a stone kills a man unwittingly, it is not felony. But 
when a man shoots at the butts and wounds a man, though it 
is against his will, he shall be called a trespasser against his 
intent.” 

There are a series of later shooting cases, Weaver v. Ward, 
Dickenson v. Watson and Underwood v. Hewson,‘ followed by 
the Court of Appeals of New York in Castle v. Duryee,® in which 
defences to the effect that the damage was done accidentally and 
by misfortune, and against the will of the defendant, were held 
insufficient. 

It may be mentioned further, that in Gilbert v. Stone,® Rolle, 
C. J., ruled that it was no justification for entering the plaintiff’s 
close and taking a horse that the defendant acted under threats 
of twelve armed men which put him in fear of his life. 

The above-mentioned instances of the stick and shooting at 
butts became standard illustrations; they are repeated by Sir 
Thomas Raymond, in Bessey v. Olliot,’ by Sir William Blackstone, 
in the famous squib case,’ and by other judges, and have become 
familiar through the text-books. Sir T. Raymond, in the above 
case, also repeats the thought and almost the words of Littleton, 
J., which have been quoted, and says further: * In all civil acts 
the law doth not so much regard the intent of the actor, as the 
loss and damage of the party suffering.” Sir William Blackstone 


1 Cf. Bract. fol. 1865. But cf. Y. B. 8 Sir T. Jones, 205, a.p. 1682. 
2 Henry IV. 18, pl. 8, by Thirning, that 4 1 Strange, 596, a.p. 1723. 
“if one kills another per infortune he shall 5 2 Keyes, 169, a.p. 1865. 
forfeit his goods, and he must have his 6 Aleyn, 85; Styles, 72, a.pv. 1648. 
charter of pardon of grace. Ad quod 7 Sir T. Raym. 467, av. 1682. 
curia concordat.” This carries the strict 8 Scott v. Shepherd, 2 Wm. Bl. 892, 
liability still farther. A.D. 17738. 

2 Hobart, 134, a.p. 1616. 
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also adopts a phrase from Dickenson v. Watson, sup.: “ Nothing 
but inevitable necessity ” is a justification. So Lord Ellenbor- 
ough, in Leame v. Bray: “ If the injury were received from the 
personal act of another, it was deemed sufficient to make it tres- 
pass ;”’ or, according to the more frequently quoted language of 
Grose, J., in the same case: ‘“ Looking into all the cases from the 
Year Book in the 21 H. VII. down to the latest decision on the sub- 
ject, I find the principle to be, that if the injury be done by the 
act of the party himself at the time, or he be the immediate cause 
of it, though it happen accidentally or by misfortune, yet he is 
answerable in trespass.” Further citations are deemed unneces- 
sary. 

Argument against Strict Responsibility. — In spite, however, of 
all the arguments which might be urged for the rule that a man 
acts at his peril, it has been rejected by very eminent courts, even 
under the old forms of action. In view of this fact, and of the 
further circumstance that since the old forms have been abolished 
the allegation of negligence has spread from the action on the 
ease to all ordinary declarations in tort which do not allege in- 
tent, it is probably true that many lawyers would be surprised 
that any one should think it worth while to go into the present 
discussion. Such is the natural impression to be derived from 
daily practice. But even if the doctrine under consideration had 
no longer any followers, which is not the case, it would be well to 
have something more than daily practice to sustain our views 
upon so fundamental a question. Moreover, in the writer’s 
opinion at least, the true principle is far from being articulately 
grasped by all who are interested in it, and can only be arrived 
at after a careful analysis of what has been thought hitherto. 
Perhaps it would be enough to cite the decisions opposed to the 
rule of absolute responsibility, and to show that such a rule is in- 
consistent with admitted doctrines and sound policy. But we 
may go further with profit, and inquire whether there are not 
strong grounds for thinking that the common law has never known 
such a rule, unless in that period of dry precedent which is so 
often to be found midway between a creative epoch and a period 
of solvent philosophical reaction. Conciliating the attention of 
those who, contrary to most modern practitioners, still adhere to 


13 East, 593. See further, Cole- ers, Negligence, ch. 1, § 1; argument in 
ridge’s note to 3 Bl. Comm. 123; Saund- Fletcher v. Ryiands, 3 H. & C. 774, 783. 
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the strict doctrine, by reminding them once more that there are 
weighty decisions to be cited adverse to it, and that if they have 
involved an innovation, the fact that it has been made by such 
magistrates as Chief Justice Shaw, goes far to prove that the 
change was politic, it may be asserted that a little reflection will 
show that it was required not only by policy, but by consistency. 
We will begin with the latter. 

(a.) Consistency.— The same reasoning which would make a 
man answerable in trespass for all damage to another by force 
directly resulting from his own act, irrespective of negligence or 
intent, would make him answerable in case for the like damage 
similarly resulting from the act of his servant, in the course of 
the latter’s employment. The discussions of the company’s negli- 
gence in many railway cases would therefore be wholly out of 
place, for although, to be sure, there is a contract which would 
make the company liable for negligence, that contract cannot be 
taken to diminish any liability which would otherwise exist for 
a trespass on the part of its employés.} 

More than this, the same reasoning would make a defendant 
responsible for all damage, however remote, of which his act 
could be called the cause. So long, at least, as only physical or 
irresponsible agencies, however unforeseen, co-operated with the 
act complained of to produce the result, the argument which 
would resolve the case of accidentally striking the plaintiff when 
lifting a stick in necessary self-defence, adversely to the defend- 
ant, would require decision against him in every case where his 
act was a factor in the result complained of. The distinction 
between a direct application of force, and causing damage indi- 
rectly, or as a more remote consequence of one’s act, although it 
may determine whether the form of action should be trespass or 
case, does not touch the theory of responsibility, if that theory be 
that a man acts at his peril. As was said at the outset, if the 
strict liability is to be maintained at all, it must be maintained 
throughout. Neither could a more limited principle be stated 
which would retain the strict liability in trespass while abandon-. 
ing it in case. It cannot be said that trespass is for acts alone, 
and case for consequences of those acts. Most if not all actions 
of trespass are for consequences of acts, not for the acts them- 


1 See Metropolitan Ry. Co. v. Jackson,3 App. Cas. 198; 8. c.2 C. P. D. 125; 
L. R. 10 C. P. 49. 
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selves. And some actions of trespass are for consequences more 
remote from the defendant’s act than in other instances where 
the remedy would be case. 

An act is always a voluntary muscular contraction and nothing 
else. The chain of physical sequences which it sets in motion or 
directs to the plaintiff’s harm, is no part of it, and very gener- 
ally a long train of such sequences intervenes. An example or 
two will make this extremely clear. 

When a man commits an assault and battery with a pistol, his 
only act is to contract the muscles of his arm and forefinger in a 
certain way, but it is the delight of elementary writers to point 
out what a vast series of physical changes must take place before 
the harm is done. Suppose that instead of firing a pistol he 
takes up a hose which is discharging water on the sidewalk, and 
directs it at the plaintiff, he does not even set in motion the 
physical causes which must co-operate with his act to make a 
battery. Gibbons v. Pepper,! which decided that there was no 
battery when a man’s horse was frightened by accident or a third 
person and ran away with him, and ran over the plaintiff, takes 
the distinction that if the rider by spurring is the cause of the 
accident, then he is guilty. In Scott v. Shepherd, already men- 
tioned, trespass was maintained against one who had thrown a 
squib into a crowd, where it was tossed from hand to hand in self- 
defence until it burst and injured the plaintiff. Here even human 
agencies intervened between the defendant’s act and the result, 
although they were treated as more or less nearly automatic, in 
order to arrive at the decision. 

Now we repeat, that if principle requires us to charge a man in 
trespass when his act has brought force to bear on another through 
a comparatively short train of intervening causes, in spite of his 
having used all possible care, it requires the same liability, how- 
ever numerous and unexpected the events between the act and 
the result. If running a man down is a trespass when the accident 
can be referred to the rider’s act of spurring, why is it not in 
every case, as was argued in Vincent vy. Stinehour,? seeing that 
it can always be referred more remotely to his act of mounting 
and taking the horse out ? 


Why is a man not responsible for the consequences of an act 


11 Ld. Raym. 38; Salk. 687; 4 Mod. 27 Vt. 62. 
404, 1695. 
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innocent in its direct and obvious effects, when those conse- 
quences would not have followed but for the intervention of a 
series of extraordinary, although natural, events? The reason is, 
that if the intervening events are of such a kind that no foresight 
could have been expected to look out for them, the defendant is 
not to blame for having failed to do so, and therefore his act was 
innocent. It seems to be admitted by the English judges that 
even on the question whether the acts of leaving dry trimmings 
in hot weather by the side of a railroad, and then sending an 
engine over the track, are negligent, — that is, are a ground of lia- 
bility, — the consequences which might reasonably be anticipated 
are material.! Yet these are acts which, under the circumstances, 
can hardly be called innocent in their natural and obvious effects. 
The same principle has been applied to acts in violation of statute 
which could not reasonably have been expected to lead to the re- 
sult complained of.? 

But there is no difference in principle between the case where 
a natural cause or physical factor intervenes after the act in some 
way not to be foreseen, and turns what seemed innocent to harm, 
and the case where such a cause or factor intervenes, unknown, 
at the time, as for the matter of that it did in the English cases 
cited. If a man is excused in the one case because he is not to 
blame, he must be in the other. The difference taken in Gibbons 
v. Pepper, sup., is not between results which are and those which 
are not the consequences of the defendant’s acts: it is the differ- 
ence between consequences which he was bound as a reasonable 
man to contemplate, and those which he was not. Hard spur- 
ring is just so much more likely to lead to harm than merely 
riding a horse in the street, that the court thought the defendant 
would be bound to look out for the consequences of the one, 
while it would not hold him liable for those resulting merely from 
the other; because the possibility of being run away with when 
riding quietly, though familiar, is comparatively slight. If, how- 
ever, the horse had been unruly, and taken into a frequented 
place for the purpose of being broken, the owner might have 

1 Smith v. London & S. W. Ry. Co.,L. is desired to lay down no proposition 
R. 6 C. P. 14, 21; ef. s. c. 5 id. 98,108, which admits of controversy, and it is 
106. enough for the present purposes that Si 

2 Sharp v. Powell, L. R. 7 C. P. 253. home fait un loyal act, que apres devint illoyal, 


Many American cases could be cited ceo est damnum sine injuria. Latch, 13. 
which carry the doctrine farther. But it 
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been liable, because “it was his fault to bring a wild horse into 
a place where mischief might probably be done.” ! 

To return to our example of the accidental blow with a stick 
lifted in self-defence, there is no difference between hitting a per- 
son standing in one’s rear and hitting one who was pushed by 
a horse within range of the stick just as it was lifted, provided 
that it was not possible, under the circumstances, in the one case 
to have known, in the other to have anticipated, the proximity. 
In either case there is wanting the only element which distin- 
guishes voluntary acts from spasmodic muscular contractions as 
a ground of liability. In neither of them, that is to say, has there 
been an opportunity of choice with reference to the consequence 
complained of, — a chance to guard against the result which has 
come to pass. A choice which entails a concealed consequence 
is as to that consequence no choice. | 

The general principle of our law is that loss from accident 
must lie where it falls, and this principle is not affected by the fact 
that a human being is the instrument of misfortune. But rela- 
tively to a given human being any thing is accident which he 
could not fairly have been expected to contemplate as possible, 
and therefore to avoid. In the language of the late Chief Justice 
Nelson of New York: “ No case or principle can be found, or if 
found, can be maintained, subjecting an individual to liability for 
an act done without fault on his part. . . . All the cases concede 
that an injury arising from inevitable accident, or which in law 
and reason is the same thing, from an act that ordinary human 
care and foresight are unable to guard against, is but the misfor- 
tune of the sufferer, and lays no foundation for legal responsibil- 
ity.”? If this were not so, any act would be sufficient, however 
remote, which set in motion or opened the door for a series of 
physical sequences ending in damage ; such as riding the horse, in 
the case of the runaway, or even coming toa place where one is 
seized with a fit and strikes the plaintiff in an unconscious spasm. 
Nay, why need the defendant have acted at all, and why is it not 
enough that his existence has been at the expense of the plain- 
tiff? The requirement of an act is the requirement that the de- 
fendant should have made a choice. But the only possible 


1 Mitchil v. Alestree, 1 Ventris, 295; 8.c. 3 Keb. 650; 2 Lev. 172. Compare 
Hammack y. White, 11 C. B. x. 8. 588. 
2 Harvey v. Dunlop, Hill & Denio, 193. 
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purpose of introducing this moral element is to make the power 
of avoiding the evil complained of a condition of liability. There 
is no such power where the evil cannot be foreseen. Here we 
reach the argument from policy, and may accordingly postpone 
for a moment the discussion of trespasses upon land and con- 
versions. The liability for cattle will be taken up separately at 
a later stage. 

(6.) Policy.— A man need not, it is true, do this or that act, 
—the term “act” implies a choice, — but he must act somehow. 
Furthermore, the public generally profits by individual activity. 
As action cannot be avoided, and tends to the public good, there 
is obviously no policy in throwing the hazard of what is at once 
desirable and inevitable upon the actor. 

The State might conceivably make itself a mutual insurance 
company against accidents, and distribute the burden of its citi- 
zens’ mishaps among all the members. There might be a pension 
for paralytics, and State aid for those who suffered in person or 
estate from tempest or wild beasts. As between individuals it 
might adopt the mutual insurance principle pro tanto, and divide 
damages when both were in fault, as in the rusticum.judicium of 
the Admiralty, or it might throw all loss upon the actor irrespec- 
tive of fault. The State does none of these things, however, and 
the prevailing view is that its cumbrous and expensive machin- 
ery ought not to be set in motion unless some clear benefit is to be 
derived from disturbing the status quo. State interference is an 
evil, where it cannot be shown to be a good. Universal insurance 
of its citizens could be better and more cheaply accomplished, if 
desired, by private enterprise. To undertake to redistribute losses 
simply on the ground that they resulted from the defendant’s act 
would not only be open to these objections, but, as it is hoped 
the preceding discussion has shown, to the still graver one of 
offending the sense of justice. Unless my act is of a nature to 
threaten others, unless under the circumstances a prudent man 
would have foreseen the possibility of harm, to make me indem- 
nify my neighbor against the consequences is no more justifiable 
than to make me do the same thing if I had fallen upon him in a 
fit, or to compel me to insure him against lightning. 

(c.) Innocent Trespasses and Conversions. —We must now re- 
cur to the conclusions drawn from innocent trespasses upon land 
and conversions, and the supposed analogy of these cases to tres- 
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passes to the person, lest the law concerning the latter should be 
supposed to lie between two antinomies, each necessitating with 
equal cogency an opposite conclusion to the other. 

Take first the case of trespass upon land. When a man goes 
upon his neighbor’s land, thinking it is his own, he intends the very 
act or consequence complained of. He means to intermeddle 
with a certain thing in a certain way, and it is just that intended 
intermeddling for which he is sued.’ Whereas, if he accidentally 
hits a stranger as he lifts his staff in self-defence, the fact, which is 
the gist of the action, — namely, the contact between the staff and 
his neighbor’s head, — was not intended, and could not have been 
foreseen. It might be answered, to-be sure, that it is not for in- 
termeddling with property, but for intermeddling with the plain- 
tiff’s property, that a man is sued ; and that in the supposed cases 
just as much as in that of the accidental blow the defendant is 
ignorant of one of the facts making up the total environment, and 
which must be present to make his action wrong. He is igno- 
rant, that is to say, that the true owner either has or claims any 
interest in the property in question, and therefore he does not in- 
tend a wrongful act, because he does not mean to deal with his 
neighbor’s property. But the answer to this is, that he does 
intend to do actual or nominal damage to a thing. One who di- 
minishes the value of property by intentional damage knows it 
belongs to somebody. If he thinks it belongs to himself, he ex- 
pects whatever harm he may do to come out of his own pocket. 
It would be odd if he were to get rid of the burden by discover- 
ing it belonged to his neighbor. It is a very different thing to 
say that he who intentionally does harm must bear the loss, from 
saying that one from whose acts harm follows accidentally, as a 
consequence which could not have been foreseen, must bear it. 

Next, suppose the act complained of is an exercise of dominion 
over the plaintiff's property, such as a conversion. If the defendant 
thought that it belonged to himself, there seems to be no abstract 
injustice in requiring him to know the limits of his own titles, or, 
if he thought that it belonged to another, in holding him bound 
to get proof of title before acting. Consider, too, what the de- 
fendant’s liability amounts to, if the act, whether an entry upon 
land or a conversion of chattels, has been unattended by damage 


1 Cf. Hobart v. Hagget, 3 Fairf. (Me.) 67. 
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to the property, and the thing has come back to the hands of the 
true owner. The sum recovered is merely nominal, and the pay- 
ment is nothing more than a formal acknowledgment of the 
owner's title; which, considering the effect of prescription and 
statutes of limitation on repeated acts of dominion, is no more than 
right. All semblance of injustice disappears when the defend- 
ant is allowed to avoid the costs of an action by tender or other- 
wise. 

But suppose the property has not come back to the hands of 
the trueowner. If the thing remains in the hands of the defend- 
ant, it is clearly right that he should surrender it. And if instead 
of the thing itself he holds the proceeds of a sale, it is as reason- 
able to make him pay over its value in trover or assumpsit as it 
would have been to compel a surrender of the thing. But the 
question whether the defendant has subsequently paid over the 
proceeds of the sale of a chattel to a third person cannot affect 
the rights of the true owner of the chattel. In the supposed case 
of an auctioneer, for instance, if he had paid the true owner, it 
would have been an answer to his bailor’s claim. If he has paid 
his bailor instead, he has paid one whom he was not bound to 
pay, and no general principle requires that this should be held 
to divest the plaintiff's right. 

Another general consideration affecting the supposed analogy 
under discussion is that the defendant’s knowledge or ignorance 
of the plaintiff's title is likely to lie wholly in his own breast, and 
therefore hardly admits of satisfactory proof. Indeed, in many 
cases it cannot have been open to evidence at all at the time 
when the law was settled, before parties were permitted to tes- 
tify. Accordingly, in Basely v. Clarkson,! where the defence set 
up to an action of trespass gu. cl. was that the defendant in mow- 
ing his own land involuntarily and by mistake mowed down some 
of the plaintiff's grass, the plaintiff had judgment on demurrer. 
“For it appears the fact was voluntary, and his intention and 
knowledge are not traversable: they cannot be known.” 

The objections to such a decision as supposed in the case of an 
auctioneer, do not rest on the general theory of liability, but 
spring altogether from the special exigencies of commerce. It 
does not become unjust to hold a person liable for unauthorized 


1 8 Levinz, 87, a.v. 1681. 
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intermeddling with another’s property, except where there arises 
the practical necessity for rapid dealing. But where this practi- 
cal necessity exists, it is not surprising to find, and we do find, a 
different tendency in the law. The absolute protection of prop- 
erty, however natural toa primitive community more occupied in 
production than exchange, is hardly consistent with the require- 
ments of modern business. Even when the rules which we have 
been considering were established, the traffic of the public mar- 
kets was governed by more liberal principles. On the continent 
of Europe it was long ago decided that the policy of protecting 
titles must yield to the policy of protecting trade. Casaregis 
held that the general principle nemo plus juris in alium trans- 
ferre potest quam ipse habet must give way in mercantile transac- 
tions to possession vaut titre! In later times, as markets overt 
have lost their importance, the Factors’ Acts and their successive 
amendments have tended more and more in the direction of 
adopting the continental doctrine. 

(d.) History and Pleadings. —- We may preface the argument 
from precedent with a few general considerations upon the early 
history of the law, which, as has been seen, might possibly be 
supposed to found an argument on the other side. 

. There is no more primitive form of liability than that which 
survived in the nore deditio of the Roman law. An animal, or 
even in some cases an inanimate object, which had done harm was 
dealt with as answerable for the damage. But it has been shown 
in an earlier article that this strange procedure originated in the 
thirst for vengeance against something towards which a barbarian 
could entertain that feeling. But vengeance is founded on the 
thought that a wrong has been done, and the feeling of blame, 
however much the opinion may be distorted from the truth by 
passion. Even a dog can distinguish between being stumbled 
over and being kicked. In consequence of the Aquilian law, 
the owner of an offending animal or slave became personally li- 
able for damage in certain cases, and was no longer able, as for- 
merly, to purge himself by surrendering the offender. But this 
increased liability was based upon his knowledge or neglect. 
There is no evidence known to the writer that a man was liable 
for the accidental consequences even of his own act. (D. 47, 9, 9.) 


1 Disc. 123, pr. ; 124, § 2, 8. 2 “Primitive Notions in Modern Law,” 
10 Am. Law Rev. 422. 
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The mulects of the early German folk-laws refer to various 
wounds, and are principally directed to damage done in conflict 
and intentionally. The English laws of Alfred have some traces 
of the principle of the nore deditio. They also, in some cases, re- 
“quire compensation for unintentional injuries, as when one is hurt 
upon another’s spear. But the very provision referred to distin- 
guishes between accident and neglect.! 

Coming down to the procedure of the Norman period, and to 
the beginnings of the action of trespass in its modern form, it will 
be remembered that the earlier precedents are of a date when 
the assize and jurata had not given place to the modern jury. 
These bodies spoke from their own knowledge to an issue defined 
by the writ, or to certain familiar questions of fact arising in the 
trial of a cause, but did not hear the whole case upon evidence 
adduced. Their function was more limited than that which has 
been gained by the jury, and it naturally happened that, when 
they had declared what the defendant had done, the judges laid 
down the standard by which those acts were to be measured, 
without their assistance. Hence the question in the Year Books is 
not a loose or general inquiry of the jury whether they think the 
alleged trespasser was negligent on such facts as they may find, 
but a well-defined issue of law, to be determined by the court, 
whether certain acts set forth upon the record are a ground of li- 
ability. It is very possible that the judges may have dealt pretty 
strictly with defendants, and it is quite easy to pass from the 
premise that defendants have been held trespassers for a variety 
of acts, without mention of neglect, to the conclusion that any act 
by which another was damaged will make the actor chargeable. 
But a more exact scrutiny of the early books will show that lia- 
bility in general, then, as later, was founded on the opinion of 
the tribunal that the defendant ought to have acted otherwise, 
or, in other words, that he was to blame. 

It is noticeable that even as late as Bracton the principal 
branch of the remedy for force was an appeal, and that only a few 
short lines indicate the existence of any other form. An appeal 
was an action for the greater trespasses, and it is quite clear that 
culpability, and even criminal culpability, was essential to make 
the defendant liable. Only appeals seem to be contemplated by 


1 LL. Alfred, 36; 1 Thorpe, p. 85. See 2 Bracton, fol. 144 a, “assultu preme- 
below, p. 24. ditato.” 
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Glanville in the passage which has been quoted, as is shown by 
his use of the word accusator. The torts which he mentions are 
melees, blows, and wounds, —all forms of intentional violence. 
Bracton, when he speaks of the lesser offences which were not sued 
by way of appeal, still instances only intentional wrongs, such as 
blows with the fist, flogging, wounding, insults, and so forth. Of 
the “force and arms” alleged in the writ of trespass, the force 
alone has remained material; but the indications are that the 
intent on the part of the defendant, which the words imply, was 
originally of equal importance. The contra pacem was no doubt 
inserted to lay a foundation for the King’s writ; but there seems 
to be no reason to attribute a similar purpose to vi et armis, or cum 
vi sua, as it was often put. Glanville says that wounds are within 
the sheriff's jurisdiction, unless the appellor adds a charge of breach 
of the King’s peace. Yet the wounds are given vi et armis as much 
in the one case as in the other. Bracton says that the wrongs re- 
ferred to in the passage just cited belong to the King’s jurisdic- 
tion, “‘ because they are sometimes against the peace of our lord 
the King,” while, as has been observed, they were supposed to be 
always committed intentionally. The appeal de pace et plagis laid 
an intentional assault, described the nature of the arms used, and 
the length and depth of the wound. The appellor also had to 
show that he immediately raised the hue and cry. If the wound 
was slight, battle was not allowed; and this seems to have been 
the main difference between the appeal and the action of trespass. 
There is no evidence known to the writer that trespass was orig- 
inally a remedy for wrongs different in kind from those redressed 
by an appeal. The cause of action in the cases of trespass 
reported in the earlier Year Books and in the Abbreviatio 
Placitorum is always an intentional wrong. It might even 
perhaps be inferred from what precedes that the allegation con- 
tra pacem was originally material, and it will be remembered 
that trespasses formerly involved the liability to pay a fine to 
the King? 

If it be true that trespass was originally confined to intentional 
wrongs, it is hardly necessary to consider the argument drawn 
from the scope of the general issue. In form it was a mitigation 


1 Fol. 155; cf. 108 5. tions might readily be suggested, but it is 
2 Bro. Trespass, pl. 119; Finch, 198; not worth while to examine the question 
8 Bl. Comm. 118, 119. Other explana- here. 
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of the strict denial de verbo in verbum of the ancient procedure, to 
which the inquest given by the King’s writ was unknown.! The 
strict form seems to have lasted in England some time after the 
trial of the issue by recognition was introduced. An example of 
the year 1195 will be found in Mr. Bigelow’s very interesting and 
valuable Placita Anglo-Normannica.?, When a recognition was 
granted, the inquest was, of course, only competent to speak to 
the facts, as has been said above. An example may be seen in 
the Year Book, 30 & 31 Edward I. (Horwood), p. 106. When the 
general issue was introduced, trespass was still confined to inten- 
tional wrongs. 

(e.) Authority.— We may now take up the authorities. Re- 
turning first to the case of the thorns in the Year Book, 6 Edward 
IV., we see that the falling of the thorns into the plaintiff's 
close, although a result not wished by the defendant, was in no 
other sense against his will. When he cut the thorns he did an 
act which obviously and necessarily would have that consequence, 
and he must be taken to have foreseen and not to have prevented 
it. Choke, C. J., says, ‘* As to what was said about their falling 
in, ipso invito, that is no plea, but he ought to show that he could 
not do it in any other way, or that he did all in his power to 
keep them out ;” and both the judges put the unlawfulness of the 
entry upon the plaintiff's land as a consequence of the unlawful- 
ness of dropping the thorns there. Choke admits that if the 
thorns or a tree had been blown over on to the plaintiff's land, 
the defendant might have entered to get them. Chief Justice 
Crew says of this case, in Millen v. Fawdry,’ that the opinion was 
that “trespass lies, because he did not plead that he did his best 
endeavor to hinder their falling there ; yet this was a hard case.” 
The statements of law by counsel in argument may be left on one 
side, although Brian is quoted and mistaken for one of the judges 
by Sir William Blackstone, in Scott v. Shepherd. 

The principal authorities are the shooting cases, and as shoot- 
ing is an extra hazardous act, it would not be surprising if it 
should be held that men do it at their peril in public places. The 
liability has been put on the general ground of fault, however, 
wherever the line of necessary precaution may be drawn. In 

1 See Brunner, Schwurgerichte, p. suit was by way of appeal ; the cause of ac- 
171. tion a felonious trespass. Cf. Bract. 144a. 


2 P. 285, citing Rot. Cur. Regis, 38; 3 Popham, 151; Latch, 13, 119, a.p. 
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Weaver v. Ward, the defendant set up that the plaintiff and he 
were skirmishing in a trainband, and that when discharging his 
piece he wounded the plaintiff by accident and misfortune, and 
against his own will. On demurrer, the court say that “no man 
shall be excused of a trespass, . . . except it may be judged 
utterly without his fault ; as if a man by force take my hand and 
strike you, or if here the defendant had said that the plaintiff ran 
across his piece when it was discharging, or had set forth the case 
with the circumstances so as it had appeared to the court that it 
had been inevitable, and that the defendant had committed no 
negligence to give occasion to the hurt.” The later cases simply 
follow Weaver v. Ward. 

The quotations which were made above in favor of the strict 
doctrine from Sir T. Raymond, in Bessey v. Olliot, and from Sir 
William Blackstone, in Scott v. Shepherd, are both taken from 
dissenting opinions. In the latter case it is pretty clear that the 
majority of the court considered that to repel personal danger by 
instantaneously tossing away a squib thrown by another upon 
one’s stall was not a trespass, although a new motion was thereby 
imparted to the squib, and the plaintiff's eye was put out in con- 
sequence. How far this opinion is reconcilable with Rolle’s, in 
Gilbert v. Stone,? that threats putting the defendant in fear of his 
life would not justify a trespass to property, need not be consid- 
ered, as the latter probably would not be accepted as law to-day. 
The last case cited above, in stating the arguments for absolute 
responsibility, was Leame v. Bray. The question under dis- 
cussion was whether the action (for running down the plaintiff) 
should not have been case rather than trespass, the defendant 
founding his objection to trespass on the ground that the injury 
happened through his neglect, but was not done wilfully. There 
was therefore no question of absolute responsibility for one’s acts 
before the court, as negligence was admitted; and the language 
used is all directed simply to the proposition that the damage 
need not have been done intentionally. 

In Wakeman v. Robinson, another runaway case, there was 
evidence that the defendant pulled the wrong rein, and that he 
ought to have kept a straight course. The jury were instructed 


1 Hobart, 134, a.p. 1616. 8 8 East, 593. 
2 Supra; Aleyn, 35; Style, 72. #1 Bing. 213, a.v. 1828. 
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that if the injury was occasioned by an immediate act of the 
defendant, it was immaterial whether the act was wilful or acci- 
dental. On motion for a new trial, Dallas, C. J., said, “ If the 
accident happened entirely without default on the part of the de- 
fendant, or blame imputable to him, the action does not lie.” 
“The accident was clearly occasioned by the default of the de- 
fendant. The weight of evidence was all that way. I am now 
called on to grant a new trial, contrary to the justice of the case, 
upon the ground that the jury were not called on to consider 
whether the accident was unavoidable, or occasioned by the 
fault of the defendant. There can be no doubt that the learned 
judge who presided would have taken the opinion of the jury 
on that ground, if he had been requested so to do.” This lan- 
guage may have been inapposite under the defendant’s plea (the 
general issue), but the pleadings were not adverted to, and the 
doctrine is believed to be sound. 

In America there have been several decisions to the point. In 
Brown v. Kendali,! Chief Justice Shaw settled the question for 
Massachusetts. That was trespass for assault and battery, and it 
appeared that the defendant, while trying to separate two fight- 
ing dogs, had raised his stick over his shoulder in the act of 
striking, and had accidentally hit the plaintiff in the eye, inflict- 
ing upon him a severe injury. The case was stronger for the 
plaintiff than if the defendant had been acting in self-defence ; 
but the court held that although the defendant was bound by no 
duty to separate the dogs, yet if he was doing a lawful act, he 
was not liable unless he was wanting in the care which men of 
ordinary prudence would use under the circumstances, and that 
the burden was on the plaintiff to prove the want of such care. 

In such a matter no authority is more deserving of respect 
than that of Chief Justice Shaw, for the strength of that great 
judge lay in an accurate appreciation of the requirements of the 
community whose officer he was. Some, indeed many, English 
judges could be named who have surpassed him in accurate tech- 
nical knowledge, but few have lived who were his equals in their 
understanding of the grounds of public policy to which all laws 
must ultimately be referred. It was this which made him, in the 
language of the late Judge Curtis, the greatest magistrate which 
this country has produced. 


1 6 Cush. 292. 
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Brown v. Kendall has been followed in Connecticut,! in a case 
where a man fired a pistol, in lawful self-defence as he alleged, 
and hit a bystander. The court was strongly of opinion that the 
defendant was not answerable on the general principles of tres- 
pass, unless there was a failure to use such care as was practi- 
cable under the circumstances. The foundation of liability in 
trespass as well as case is said to be negligence. The language 
of Harvey v. Dunlop? has been quoted, and there is a case in 
Vermont which tends in the same direction as the preceding.® 

The True Theory of Liability. —Supposing it now to be con- 
ceded that the general notion upon which liability to an action is 
founded is fault or blameworthiness in some sense, the ques- 
tion arises, whether it is so in the sense of personal moral short- 
coming, as would practically result from Austin’s teaching. The 
language of Rede, J., which has been quoted from the Year 
Book, gives a sufficient answer. “ In trespass the intent’ (we 
may say more broadly, the defendant’s state of mind) ‘ cannot be 
construed ; but in felony it shall be.” Some middle point must 
be found between the two horns of this dilemma. 

The standards of the law are standards of general application. 
The law takes no account of the infinite varieties of temperament, 
intellect, and education which make the internal character of a 
given act so different in different men. It does not attempt to 
see men as God sees them, for more than one sufficient reason. 
It might be said that the investigation and just appreciation of 
the actual facts is beyond the power of a human tribunal, with 
far more truth than in accounting, as many have done, for the pre- 
sumption that every man knows the law. But a more satisfac- 
tory explanation is that, when men live in society, a certain 
average of conduct, a sacrifice of individual peculiarities going 
beyond a certain point, is necessary to the general welfare. If, 
for instance, a man is born hasty and awkward, is always having 
accidents and hurting himself or his neighbors, no doubt his con- 
genital defects will be allowed for in the courts of Heaven, but 
his slips are no less troublesome to his neighbors than if they 


1 Morris v. Platt, 82 Conn. 75, 84 et in Cole v. Turner, 6 Mod. 149 ; Lord Hard- 
seq., A.D. 1864. wicke, in Williams v. Jones, Cas. temp. 

2 Hill & Denio, 192. Hardw. 298; Hall v. Fearnley, 3 Q. B. 

8 Vincent v. Stinehour, 7 Vt. 62. See 919; Martin, B., in Coward v. Baddeley, 
further, Clayton, 22, pl. 88; Holt, C. J.. 4H. & N. 478. 
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sprung from guilty neglect. His neighbors accordingly require 
him, at his proper peril, to come up to their standard, and the 
courts which they establish decline to take his personal equation 
into account. 

But subject to the limitation that minute differences of charac- 
ter are not allowed for, the law does, in general, determine lia- 
bility by blameworthiness. It considers, in other words, what 
would be blameworthy in the average man, the man of ordinary 
intelligence and prudence, and determines liability by that. If 
we fall below the level in those gifts, it is our misfortune ; so much 
as that we must have at our peril, for the reasons just given. 
But he who is intelligent and prudent does not act at his peril, in 
theory of law. On the contrary, it is only when he fails to exer- 
cise the foresight of which he is capable, or exercises it with 
evil intent, that he is answerable for the consequences. 

There are exceptions to the principle that every man is pre- 
sumed to possess ordinary capacity to avoid harm to his neigh- 
bors, which illustrate the rule, and also the moral basis of liability 
in general. When a man has a distinct defect of such a nature 
that all can recognize it as making certain precautions impossible, 
he will not be held answerable for not taking them. A blind 
man is’ not required to see at his peril; and although he is, no 
doubt, bound to consider his infirmity in regulating his actions, 
yet if he properly finds himself in a certain situation, the neglect 
of precautions requiring eyesight would not prevent his recover- 
ing for an injury to himself, and, it may be presumed, would not 
make him liable for injuring another. So it is held that an 
infant of very tender years is only bound to take the precautions 
of which an infant is capable, in cases where he is the plaintiff; 
the same principle may be cautiously applied where he is defend- 
ant.! Insanity is a more difficult matter to deal with, and no 
general rule can be laid down about it. There is no doubt that 
in many cases a man may be insane and yet perfectly capable of 
taking the precautions, and of being influenced by the motives, 
which the circumstances demand. But if insanity of a pro- 
nounced type exists, manifestly incapacitating the sufferer from 
complying with the rule which he has broken, good sense would 
require it to be admitted as an excuse. 


1 Cf. Bro. Corone, pl.6; Neal v. Gillett, 23 Conn. 487, 442; D. 9, 2,5, § 2; D. 48, 
8, 12. 
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Taking the qualification last established in connection with the 
general proposition previously laid down, it will now be assumed 
that, on the one hand, the law presumes or requires a man to pos- 
sess ordinary capacity to avoid harming his neighbors, unless a 
clear and manifest incapacity be shown; but that, on the other, 
it does not in general hold him liable for unintentional injury, 
unless, possessing such capacity, he might and ought to have 
foreseen the danger, or, in other words, unless a man of ordinary 
intelligence and forethought would have been to blame for acting 
as he did. The next question is, whether this vague test is all 
that the law has to say upon the matter, and the same question 
in another form, by whom this test is to be applied. 

The Meaning of Negligence. — Notwithstanding the fact that 
the grounds of legal liability are moral to the extent above ex- 
plained, it must be borne in mind that law only works within the 
sphere of the senses. If the external phenomena, the manifest 
acts and omissions, are such as it requires, it is wholly indifferent 
to the internal phenomena of conscience. A man may have as 
bad a heart as he chooses, if his conduct is within the rules. In 
other words, the standards of the law are external standards, and 
however much it may take moral considerations into account, it 
does so only for the purpose of drawing a line between such 
bodily motions and rests as it permits, and such as it does not. 
What the law really forbids, and the only thing it forbids, is the 
act on the wrong side of the line, be that act blameworthy or 
otherwise. 

Again, any legal standard must, in theory, be one which would 
apply to all men not specially excepted, under the same circum- 
stances. It is not intended that the public force should fall 
upon an individual accidentally, or at the whim of any body of 
men. The standard, that is, must be fixed. In practice, no 
doubt, one man may have to pay and another may escape, 
according to the different feelings of different juries. But this 
merely shows that the law does not perfectly accomplish its ends. 
The theory or intention of the law is not that the feeling of 
approbation or blame which a particular twelve may entertain is 
the criterion. They are supposed to leave their idiosyncrasies 
on one side, and to represent the feeling of the community. The 
ideal average prudent man, whose equivalent the jury is taken 
to be in many cases, and whose culpability or innocence is the 
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supposed test, is a constant, and his conduct under given circum- 
stances is theoretically always the same. 

Finally, any legal standard must, in theory, be capable of being 
known. When a man has to pay damages, he is supposed to 
have broken the law, and he is further supposed to have known 
what the law was. 

If, now, the ordinary liabilities in tort arise from failure to com- 
ply with fixed and uniform standards of external conduct, which 
every man is presumed and required to know, it is obvious that 
it ought to be possible, sooner or later, to formulate these stand- 
ards at least to some extent, and that to do so must at last be 
the business of the court. It is equally clear that the featureless 
generality, that the defendant was bound to use such care as a 
prudent man would do under the circumstances, ought to be con- 
tinually giving place to the specific one, that he was bound to 
have used this or that precaution under these or those circum- 
stances. The standard which the defendant was bound to come 
up to was a standard of specific acts or omissions, with reference 
to the specific circumstances in which he found himself. If in 
the whole department of unintentional wrongs the courts arrived 
at no further utterance than the question of negligence, and left 
every case, without rudder or compass, to the jury, they would 
simply confess their inability to state a very large part of the law 
which they required the defendant to know, and would assert, by 
implication, that nothing could be learned by experience. But 
neither courts nor legislatures have ever stopped at that point. 

The Process of Specification. — From the time of Alfred to the 
present day, ordinances and statutes have busied themselves with 
defining the precautions to be taken in certain familiar cases ; 
that is, in substituting for the vague test of the care exercised 
by a prudent man, a precise one of specific acts or omissions. 
The fundamental thought is still the same, that the way pre- 
scribed is that in which prudent men are in the habit of acting, 
or else is one laid down for cases where prudent men might 
otherwise be in doubt. 

Thus in LL. Alfred, 36,! providing for the case of a man’s stak- 
ing himself on a spear carried by another, we read, “ Let this 
(liability) be if the point be three fingers higher than the hind- 


1 1 Thorpe, p. 85; ef. LL. Hen. I. c. 88, § 3. 
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most part of the shaft; if they be both on a level, . . . be that 
without danger.” 

The rule of the road and the sailing rules adopted by Congress 
from England are modern examples of such statutes. By the 
former rule the question has been narrowed from the vague one, 
Was the party negligent? to the precise one, Was he on the right 
or left of the road? To avoid a possible misconception, it may be 
observed that, of course, this question does not necessarily and 
under all circumstances decide that of liability ; a plaintiff may 
have been on the wrong side of the road, as he may have been 
negligent, and yet the conduct of the defendant may have 
been unjustifiable, and a ground of liability.1 So, no doubt, a 
defendant could justify or excuse being on the wrong side, under 
some circumstances. The difference between alleging that a 
defendant was on the wrong side of the road and that he was 
negligent, is the difference between an allegation of facts requir- 
ing to be excused by a counter allegation of further facts to pre- 
vent their being a ground of liability, and an allegation which 
involves a conclusion of law, and denies in advance the existence 
of an excuse. Whether the former allegation ought not to be 
enough, and whether the establishment of the fact ought not to 
shift the burden of proof, belongs to the theory of pleading and 
evidence, and could be answered either way consistently with 
analogy. The writer would have no difficulty in saying that the 
allegation of facts, which are ordinarily a ground of liability, and 
which would be so unless excused, ought to be sufficient. But 
the forms of the law, especially the forms of pleading, do not 
change with every change of its substance, and the prudent 
lawyer would use the broader and safer phrase. 

The same course of specification which has been illustrated 
from the statute book ought also to be taking place in the growth 
of judicial decisions. That this should happen is in accordance 
with the past history of the law. It has already been suggested 
that in the days of the assize and jurata the court decided 
whether the facts constituted a ground of liability in all ordi- 
nary cases. A question of negligence might, no doubt, have gone 
to the jury. Common sense and common knowledge are very 
often sufficient to determine whether proper care has been taken 


1 Spofford v. Harlow, 8 Allen, 176. 
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of an animal, as they are to say whether A. or B. owns it. But 
when an issue of this sort is found, it is very clear that the dis- 
pute is not on the standard of conduct, but what the acts or 
omissions of the defendant were! The distinction between the 
functions of court and jury does not come in question until the 
parties differ as to the standard of conduct. Negligence, like 
ownership, is a complex conception. Just as the latter imports 
the existence of certain facts, and also the consequence (protec- 
tion against all the world) which the law attaches to those facts, 
the former imports the existence of certain facts (conduct), and 
also the consequence (liability) which the law attaches to those 
facts. In most cases the question is upon the facts, and it is 
only occasionally that one arises on the consequence. 

The reader has noticed how the judges pass on the defendant’s 
acts (on grounds of fault and public policy) in the case of the 
thorns, and that in Weaver v. Ward it is said that the facts 
constituting an excuse, and showing that the defendant was free 
from negligence, should have been spread upon the record, in 
order that the court might judge. Later evidence will be found 
in what follows. 

It will be observed that the existence of the external tests of 
liability which will be mentioned not only does not interfere 
with the general doctrine maintained as to the grounds of lia- 
bility, but illustrates the tendency of the law of tort to become 
more and more concrete by judicial decision as well as by stat- 
ute. The argument of this article, although opposed to the doc- 
trine that a man acts or exerts force at his peril, is by no means 
opposed to the doctrine that he does certain particular acts at his 
peril. It is the coarseness, not the nature, of the standard which 
is objected to. If, when the question of the defendant’s negli- 
gence is left to a jury, negligence does not mean the actual state 
of the defendant’s mind, but a failure to act as a prudent man of 
average intelligence would have done, he is required to conform 
to an objective standard at his peril, even in that case. Whena 
more exact and specific rule has been arrived at, he must obey 
that rule at his peril to the same extent. But further, if the law 


1See 27 Ass. pl. 56, fol. 141; Y. B. formed the cure as well as he knew how, 
43 Edw. III. 33, pl. 388. The plea in the without this that the horse died for de- 
latter case was that the defendant per- fault of his care. 
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is wholly a standard of external conduct, a man must always 
comply with that standard at his peril. 

There is, however, an important consideration which has not 
yet been adverted to. It is undoubtedly possible that those who 
have the making of the law should deem it wise to put the mark 
higher in some cases than the point established by common prac- 
tice at which blameworthiness begins. 

For instance, in Harvey v. Dunlop,' the court, while declaring 
in the strongest terms that, in general, negligence is the founda- 
tion of liability for accidental trespasses, nevertheless hint that, if 
a decision of the point were necessary, they might hold a defend- 
ant to a stricter rule, where the damage was caused by a pistol, 
in view of the danger to the public of the growing habit of carry- 
ing deadly weapons. 

Again, it might well seem that to enter a man’s ‘me for 
the purpose of carrying a present or inquiring after his health 
when he was ill, was a harmless and rather praiseworthy act, al- 
though crossing the owner’s boundary was intentional. It is not 
supposed that an action would lie at the present day for such a 
cause, unless the defendant had been forbidden the house. Yet 
in the time of Henry VIII. it was said to be actionable if without 
license, *‘ for then under that.color my enemy might be in my 
house and kill me.”’? There is a clear case where public policy 
establishes a standard of overt acts without regard to fault in any 
sense. In like manner, policy established exceptions to the gen- 
eral prohibition against entering another's premises, as in the in- 
stance put by Chief Justice Choke in the Year Book of a tree 
being blown over upon them, or when the highway became im- 
passable. 

Another example may perhaps be found in the shape which has 
been given in modern times to the liability for animals, to be ex- 
plained, and in the derivative principle of Rylands v. Fletcher, 
that when a person brings on his lands, and collects and keeps 
there, any thing likely to do mischief if it escapes, he must keep it 
in at his peril; and if he does not do so, is prima facie answerable 
for all the damage which is the natural consequence of its escape. 
Cases of this sort do not stand on the notion that it is wrong to 
keep cattle or to have a reservoir of water, as might have been 


1 32 Conn. 75, 89, 90. 3 L. R.3 H. L. 330, 389; L. R.1 Ex. 
2 Y. B. 12 Hen. VIIL 26, pl. 2. 265, 279-282; 4 H. & C. 268; 3 id. 774. 
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thought with more plausibility when fierce and useless animals 
only were in question.’ It may even be very much for the public 
good that the dangerous accumulation should be made (a con- 
sideration which might influence the decision in some instances, 
such as gasometers); but as there is a limit to the nicety of inquiry 
which is possible in a trial, it may be considered that the safest 
way to secure care is to throw the risk upon the person who de- 
cides what precautions shall be taken. The liability for tres- 
passes of cattle seems to lie on the boundary line between 
rules based on policy irrespective of fault, and requirements 
intended to formulate the conduct of a prudent man. 

Animals. — As the history of the law of liability for animals 
has certain characteristics more or less peculiar to itself, it should 
be considered as a whole, at the expense of a slight break in the 
course of the argument. But both the foundation of liability in 
blameworthiness and the working out of exact rules from this 
foundation will be found to be more or less illustrated by it. 

It is evident that the early discussions turn on the general con- 
sideration whether the owner is or is not to blame.? But they 
do not stop there: they go on to take practical distinctions, based 
on common experience. Thus, when the defendant chased sheep 
out of his land with a dog, and as soon as the sheep were out 
called in his dog, but the dog pursued them into adjoining land, 
the chasing of the sheep beyond the defendant’s line was held 
no trespass, because “ the nature of a dog is such that he cannot 
be ruled suddenly.” 

It was lawful in ploughing to turn the horses on adjoining 
land, and if while so turning the beasts took a mouthful of grass, 
or subverted the soil with the plough, against the will of the 
driver, he had a good justification, because the law will recognize 


1 See Card v. Case, 5 C. B. 622, 633, 


2 This seems to have been the way in 
which the absolute duty to keep cattle 
from breaking into another’s close started. 
Compare the “because it was found that 
this was for default of guarding them,” 

.. for default of good guard,” of 27 
Ass. pl. 56, fol. 141, a.p. 1353 or 1354, 
with the “because I am bound by law to 
keep my beasts without doing wrong to 
any one,” of Mich. 12 Henry VII. ; Keil- 
way, 3b, pl.7. See injra, p. 30, and n. 4. 


8 Mitten v. Fandrye, Popham, 161; 
s.c. nom. Millen v. Fawtrey, 1 Sir W. 
Jones, 136; 8. c. nom. Millen v. Hawery, 
Latch, 13; 8. c. nom. Millen v. Fawdry, id. 
119. In the latter report, at p. 120, after 
reciting the opinion of the court in ac- 
cordance with the text, it is said that 
judgment was given non obstant for the 
plaintiff; contrary to the earlier state- 
ment in the same book and to Popham 
and Jones, but the principle was at all 
events admitted. For the limit, see Read 
v. Edwards, 17 C. B. x. 8. 245. 
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that a man cannot at every instant govern his cattle as he will.! 
So it was said that if a man be driving cattle through a town, and 
one of them goes into another man’s house, and he follows him, 
trespass does not lie for this.2 So it was said by Doderidge, J., 
in the same case, that if deer come into my land out of the forest, 
and I chase them with dogs, it is excuse enough for me to wind 
my horn to recall the dog, because by this the warden of the 
forest has notice that a deer is being chased.* 

But another principle preserved a lingering influence on the 
minds of the judges, which, if we found it for the first time in the 
Romanizing opinions of Lord Holt, we might suppose to have 
been imported direct from Justinian, but which seems to have 
occasionally appeared from very early times. It is the same 
doctrine which gave rise to the noxe deditio already mentioned, 
and which has been discussed in a former article.* In the earliest 
procedure the thought was that the animal was to blame, not 
that the owner was. Hence the owner was "made a party only to 
allow him to protect his interest, and when his interest was at 
an end he could no longer be sued. 

In Mitchil v. Alestree,® Twisden, J., says, “ If one hath kept a 
tame fox, which gets loose and grows wild, he that hath kept 
him before shall not answer for the damage the fox doth after he 
hath lost him, and he hath resumed his wild nature.” The lan- 
guage thus used in 1676 starts from the same ground as the obser- 
vation of one of the judges in 1333, more than three centuries 
before, as reported by Fitzherbert in his Abridgment.6 “If my 
dog kills your sheep, and I, freshly after the fact, tender you the 
dog, you are without recovery against me.” The same habit of 
thought, no doubt, led Lord Holt, in Mason v. Keeling, to take 
a distinction between things “in which the party has a valuable 
property,” and things in which he has no valuable property.’ 

But this very case of Mason v. Keeling shows that the working 
rules of the law had long been founded on good sense. With re- 


1 Y. B, 22 Edw. IV. 8, pl. 24. 5 1 Vent. 295, 28 Car. II.; s. c. nom. 

2 Popham, at p. 162; s. c. Latch, at p. Michael v. Alestree, 2 Lev. 172; 8. c. nom. 
120; cf. Mason v. Keeling, 1 Ld. Raym. Michell v. Allestry, 3 Keb. 650. Cf. May 
606, 608. But cf. Y. B. 20 Edw. IV. 10, v. Burdett, 9 Q. B. 101, 113. 

11, pl. 10. 6 Barre, pl. 290, P. 7, E. 3. 

8 Latch, at p. 120. This is a further 7 Mason v. Keeling, 12 Mod. 882, 385; 
illustration of the very practical grounds s.c.1 Ld. Raym. 606, 608. See Cor v. 
on which the law of trespass was settled. Burbridge, 18 C. B. n. s. 480, 438, 440; 

4 10 Am. Law Rev. 422. Read vy. Edwards, 17 C. B. x. s. 245, 260. 
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gard to animals not then treated as property, which in the main 
were the wilder animals, the law had always been that “if they 
are of a tame nature, there must be notice of the ill quality; and 
the law takes notice that a dog is not of a fierce nature, but rather 
the contrary.”! If the animals “ are such as are naturally mischiev- 
ous in their kind, he shall answer for hurt done by them, without 
any notice.”? The latter principle has been applied to the case 
of a bear,’ and amply accounts for the liability of the owner of 
such animals as horses and oxen in respect of trespasses upon 
land, although, as has been seen, it was at one time thought to 
stand upon his ownership. According to Lord Holt in the above 
opinion, these animals “ which are not so familiar to mankind” 
as dogs, “ the owner ought to confine, and take all reasonable cau- 
tion that they do no mischief.... But... if the owner puts a 
horse or an ox to grass in his field, which is adjoining to the high- 
way, and the horse of the ox breaks the hedge and runs into the 
highway, and kicks or gores some passenger, an action will not 
lie against the owner; otherwise, if he had notice that they had 
done such a thing before.” Taking this last to be confined to 
the case of a highway, and assuming that the common law has 
in general held owners of cattle bound to keep them in at their 
peril, although it may be doubted whether the older decisions 
meant to go quite so far, a sufficient justification has been found 
by some judges in the fact that it is the universal nature of cattle 
to stray, and when straying in cultivated land to do damage by 
trampling down and eating the crops, whereas a dog does no 
harm. It is also said to be usual and easy to restrain them.’ If, 
as has been suggested, the historical origin of the rule was differ- 
ent, it does not matter. 

Bailment.— We may now resume the line of the principal argu- 
ment. Perhaps the most striking authority for the position that 
the judge’s duties are not at an end when the question of negli- 


1 12 Mod. 835; Dyer, 25 5, pl. 162, and 4 See Fletcher v. Rylands, L. R. 1 Ex. 
cas. in marg.; 4 Co. Rep. 186; Buzendin 265, 281, 282; Cor v. Burbridge, 18 C. B. 
y. Sharp, 2 Salk. 662; s.c. nom. Buzen- n.8. 480, 441; Read v. Edwards, 17 C. B. 
tine v. Sharp, 8 Salk. 169; s.c. nom. Bayn- wn. 8. 245, 260; Lee v. Riley, 18 C. B. 
tine v. Sharp, 1 Lutw.90; Smith v. Pelah, 8. 722; Ellis v. Loftus Iron Co., L. R. 10 
2 Strange, 264; May v. Burdett,9 Q.B. C. P. 10; 27 Ass. pl. 56, fol. 141; Y. B. 20 
101; Card v. Case, 5 C. B. 622. Ed. IV. 11, pl. 10; 13 H. VII. 15, pl. 10; 

2 Tb. See Andrew Baker's Case, 1 Keilway, 3b, pl.7. Cf. 4 Kent, 12th ed. 
Hale P. C. 480. 110, n. 1, ad fin. 

8 Besozzi v. Harris, 1 F. & F. 92. 
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gence is reached, is shown by the discussions concerning the law 
of bailment. Consider the judgment in Coggs v. Bernard,! the 
treatises of Sir William Jones and Story, and the chapter of Kent 
upon the subject. They are so many attempts to state the duty 
of the bailee specifically, according to the nature of the bailment 
and of the object bailed. Those attempts, to be sure, were not 
successful, partly because they were attempts to engraft upon the 
native stock a branch of the Roman law which was too large to 
survive the process, but more especially because the distinctions 
attempted were purely qualitative, and were therefore useless when 
dealing with a jury.? To instruct a jury that they must find the 
defendant guilty of gross negligence before he can be charged is 
open to the reproach that for such a body the word “ gross” is 
only a vituperative epithet. But it would not be so with a judge 
sitting in admiralty without a jury. The'Roman law and the Su- 
preme Court of the United States agree that the word means 
something. Successful or not, it is enough for the present argu- 
ment that the attempt has been made. 

Evidence of Negligence.— The principles of substantive law 
which have been established by the courts are believed to have 
been somewhat obscured by having presented themselves in the 
form of rulings upon the sufficiency of evidence. When a 
judge rules that there is no evidence of negligence, he does some- 
thing more than is embraced in an ordinary ruling that there is 
no evidence of a fact. He rules that the acts or omissions proved 
do not constitute a ground of legal liability, and in this way the 
law is gradually enriching itself from daily life, as itshould. Thus, 
in Crafton v. Metropolitan Railway Co.,* the plaintiff slipped on 
the defendant’s stairs, and was severely hurt. The cause of his 
slipping was that the brass nosing of the stairs had been worn 
smooth by travel over it, and a builder testified that in his 
opinion the staircase was unsafe by reason of this circumstance 
and the absence of a hand-rail. There was nothing to contradict 
this except that great numbers of persons had passed over the - 
stairs and that no accident had happened there, and the plaintiff 
had a verdict. The court set the verdict aside and ordered a 
nonsuit. The ruling was in form that there was no evidence of 


1 2 Ld. Raym. 909; 18 Am. L. R. 609. 8 Railroad Co. v. Lockwood, 17 Wall. 
2 See Grill v. General Iron Screw Col- 857, 888. 
lier Co., L. R. 1 C. P. 600, 612, 614. 4L.R.1C. P. 800. 
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negligence to go to the jury; but this was obviously equivalent to 
saying, and did in fact mean, that the railroad company had done 
all that it was bound to do in maintaining such a staircase as was 
proved by the plaintiff. A hundred other equally concrete in- 
stances will be found in the text-books. 

On the other hand, if the court should rule that certain acts or 
omissions coupled with damage were conclusive evidence of negli- 
gence unless explained, it would, in substance and in truth, rule 
that such acts or omissions were a ground of liability,! or pre- 
vented a recovery, as the case might be. To explain the acts or 
omissions in such a case would be to prove different conduct 
from that ruled upon, or to show that they were not, juridically 
speaking, the cause of the damage complained of. The ruling 
assumes, for the purposes of the ruling, that the facts in evidence 
are all the facts. 

The cases which have raised difficulties needing explanation are 
those in which the court has ruled that there was prima facie 
evidence of negligence, or some evidence of negligence to go to 
the jury. 

Many have noticed the confusion of thought implied in speak- 
ing of such cases as presenting mixed questions of law and fact. 
No doubt, as has been said above, the averment that the defend- 
ant has been guilty of negligence is a complex one: first, that he 
has done or omitted certain things ; second, that his conduct does 
not come up to the legal standard. And so long as the contro- 
versy is simply on the first half, the whole complex averment is 
plain matter for the jury without special instructions, just as a 
question of ownership would be where the only dispute was as to 
the fact on which the legal conclusion was founded.? But when a 
controversy arises on the second half, the question whether the 
court or the jury ought to judge of the defendant’s conduct is 
wholly unaffected by the accident whether there is or is not also 
a dispute as to what that conduct was. If there is such a dispute, 
it is perfectly possible to give a series of hypothetical instructions 
adapted to every state of facts which it is open to the jury to find. 
If there is no such dispute, the court may still take their opinion 
as to the standard. The problem is to explain the relative 
functions of court and jury with regard to the latter. 


1 See Gorham v. Gross, 125 Mass. 282, 2 See Winsmore v. Greenbank, Willes, 
239, bottom. 677, at p 683; Wigram, Disc. pl. 249. 
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If a case were found in which the standard of conduct, pure 
and simple, was submitted to the jury, the explanation would 
be plain. It would be this: The court, not entertaining any 
clear views of public policy applicable to the matter, derives the 
rule to be applied from daily experience, as it has been agreed 
that the great body of the law of tort has been derived. But the 
court further feels that it is not itself possessed of sufficient prac- 
tical experience to lay down the rule intelligently. It conceives 
that twelve men taken from the practical part of the community 
can aid its judgment. Therefore it aids its conscience by tak- 
ing the opinion of the jury. 

But supposing a state of facts often repeated in practice, is it to 
be imagined that the court is to go on leaving the standard to 
the jury for ever? Is it not manifest, on the contrary, that if 
the jury is, on the whole, as fair a tribunal as it is represented, the 
lesson which can be got from that source will be learned? Either 
the court will find that the fair teaching of experience is that the 
conduct complained of usually is or is not blameworthy, and there- 
fore, unless explained, is or is not a ground of liability ; or it will 
find the jury oscillating to and fro, and will see the necessity of 
making up its mind for itself. There is no reason why any other 
such question should not be settled as well as that of liability for 
stairs with smooth strips of brass upon their edges. The excep- 
tions would mainly be found where the standard was rapidly 
changing, as for instance in some questions of medical treatment. 

If this be the proper conclusion in plain cases, further con- 
sequences ensue. Facts do not often exactly repeat themselves 
in practice; but cases with comparatively small variations 
from each other do. A judge who has long sat at nisi prius 
ought gradually to acquire a fund of experience which enables 
him to represent the common sense of the community in ordinary 
instances far better than an average jury. He should be able to 
lead and to instruct them in detail, even where he thinks it desir- 
able, on the whole, to take their opinion. Furthermore, the sphere 
in which he is able to rule without taking their opinion at all 
should be continually growing. 

It has often been said that negligence is pure matter of fact, or 
that after the court has declared the evidence to be such that 
negligence may be inferred from it, the jury are always to decide 


whether the inference shall be drawn. But it is believed that 
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the courts, when they lay down this broad proposition, are think- 
ing of cases where the conduct to be passed upon is not proved 
directly, and the main or only question is what that conduct was, 
not what standard shall be applied to it after it is established. 

Most cases which go to the jury on a ruling that there is 
evidence from which they may find negligence, do not go to them 
principally on account of a doubt as to the standard, but of a 
doubt as to the conduct. Take the case where the fact in proof 
is an event such as the dropping of a brick from a railway bridge 
over a highway upon the plaintiff, the fact must be inferred 
that the dropping was due not to a sudden operation of weather, 
but to a gradual falling out of repair which it was physically pos- 
sible for the defendant to have prevented, before there can be any 
question as to the standard of conduct. 

So, in the case of a barrel falling from a warehouse window, it 
must be found that the defendant or his servants were in charge 
of it, before any question of standard can arise.? It will be seen 
that in each of these well-known cases the court assumed a rule 
which would make the defendant liable if his conduct was such as 
the evidence tended to prove. When there is no question as to the 
conduct established by the evidence, as in the case of a collision 
between two trains belonging to the same company, the jury have, 
sometimes at least, been told in effect that if they believed the 
evidence, the defendant was liable.* 

The principal argument that is urged in favor of the view that 
a more extended function belongs to the jury as matter of right is 
the necessity of continually conforming our standards to experi- 
ence. No doubt the general foundation of legal liability in blame- 
worthiness, as determined by the existing average standards of 
the community, should always be kept in mind, for the purpose 
of keeping such concrete rules as from time to time may be laid 
down conformable to daily life. No doubt this conformity is the 
practical justification for requiring a man to know the civil law, as 
the fact that crimes are also generally sins is one of the practical 
justifications for requiring a man to know the criminal law. But 
these considerations only lead to the conclusion that precedents 
should be overruled when they become inconsistent with present 
1 See Kearney v. London, Brighton, § S. 2 Byrne v. Boadle, 2 H. & C. 722. 


Coast Ry. Co., L. R. 5 Q. B. 411, 414, 417; 8 See Skinner v. London, Brighton, & S. 
s. ©. 6 id. 759. Coast Ry. Co., & Exch. 787. 
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conditions ; and this has generally happened, except with regard 
to the construction of deeds and wills. On the other hand, it is 
very desirable to know as nearly as we can the standard by 
which we shall be judged at a given moment, and, moreover, the 
standards for a very large part of human conduct do not vary from 
century to century. 

The considerations urged in this article are of peculiar impor- 
tance in this country, or at least in States where the law is as it 
stands in Massachusetts. In England, the judges at nisi prius 
express their opinions freely on the value and weight of the evi- 
dence, and the judges in bane, by consent of parties, constantly 
draw inferences of fact. Hence nice distinctions as to the prov- 
ince of court and jury are not of the first necessity. But when 
judges are forbidden by statute to charge the jury with respect to 
matters of fact, and when the court in bane will never hear a case 
calling for inferences of fact, it becomes of vital importance to 
understand that, when standards of conduct are left to the jury, it 
is a temporary surrender of the judicial function, and may be re- 
sumed ‘at any moment in any case when the court feels competent 
todoso. Were this not so, the almost universal acceptance of 
the first proposition in this article, that the general foundation of 
liability in ordinary cases is conduct different from that of a pru- 
dent man under the circumstances, would leave all our rights and 
duties throughout a great part of the law to the necessarily more 
or less accidental feelings of a jury. And this is the fact to-day 
to a greater extent than some at least can contemplate with 
pleasure. 


O. W. JR. 
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TRUSTEES AS TORT-FEASORS. 
I. 


THE six years which have elapsed since the panic of 1873 have 
been productive of much litigation in many States of the Union 
between the receivers of insolvent corporations and trustees or di- 
rectors of such institutions implicated in breaches of trust, waste, 
and misappropriation of funds intrusted to their care. Many in 
teresting and practically important questions have arisen in suits 
of this character as to the liability of such trustees, and the law 
of the subject is in an unsettled and unsatisfactory state. In the 
present article it is proposed to examine a single point, — whether 
trustees of corporations are liable to their cestuis que trustent for 
breaches of trust jointly and severally, or jointly; whether one 
or more trustees can, at the pleasure of the cestui que trust, be 
made responsible for the whole loss caused by a breach of trust, 
or whether all the trustees are jointly responsible, each being 
entitled to contribution from all the rest ; in other words, whether 
or no a breach of trust is a joint and several tort, and trustees who 
have committed one, joint and several tort-feasors. At the first 
blush, it may strike the professional reader as a waste of time to 
discuss such a question. The idea of a cestui que trust being 
allowed to select any of several trustees, make him responsible 
for the whole loss, and by this very act discharge the co-trustees 
from all liability, seems contrary to all settled notions of the 
liability of trustees ; nevertheless, it will be found that the idea 
is not without the apparent support of judicial authority ; and we 
may add, that it has within the past few years been successfully 
pressed into service by able counsel, who have at nisi prius suc- 
ceeded in obtaining decisions against trustees as joint and several 
tort-feasors, based upon it.!| In the present article it is proposed 
to examine the question whether any such remedy exists, and, if 


1 See an interesting opinion by Mr.C. al., dated Oct. 21, 1878, and printed in 
A. Hand, of the New York bar, referee the Daily Register. 
in the suit of Paine, Rec’r, v. Barnum et 
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so, how far it extends. In a future article an attempt will be 
made to arrive at some conclusions with regard to the general 
liability of trustees for breaches of trust. 

It is necessary to notice at the outset certain distinctions with 
reference to breaches of trust, which are frequently lost sight of, 
but which it is absolutely essential to bear in mind in order to 
arrive at any definite conclusion. In the first place, it is by no 
means altogether settled in this country whether the responsibility 
of trustees is connected with or dependent upon the fact that their 
services are gratuitous or paid. In private trusts, and perhaps 
in that of commercial and moneyed corporations, the one case is as 
common as the other. There is, again, a large class of corpora- 
tions, of which savings banks afford perhaps the most familiar 
instance, in which the trustees always render their services gra- 
tuitously. It has been said in Pennsylvania that unpaid directors 
stand to stockholders in the relation of mandataries, and are, as 
such, responsible only for ordinary care;! while the general 
current of authority in England is to hold that the liability 
of trustees or directors is not affected by the unpaid character 
of the services, or by the corporate character of the concern 
managed. Again, in the nature of the breach of trust for which 
a cestui que trust may endeavor to hold a trustee responsible, 
it is evident that there is room for wide differences. The breach 
may be, in the first place, an act of direct fraud, in which one 
or more trustees may combine for their own profit. In the 
second place, it may be a constructive fraud; ¢.e., an act which 
equity, owing to the relations of the parties, treats as a fraud, but 
which does not at all involve moral culpability. Again, it may 
be the result of a disregard of the limits of authority imposed by 
the trust, these limits being defined, in the case of private trusts, 
by the trust instrument; in the case of corporations, by statutory 
provisions. This disregard may be either. wilful, or merely negli- 
gent; and, if negligent, the question of degrees of negligence, 
where such degrees are recognized as having an existence in law, 
arises. Again, there is always the question, how far the breach 
by any single trustee contributed to cause the loss complained of. 
A trustee or director may be immediately concerned in the active 
management of the trust, or he may have very little to do with 


1 Spering’s Appeal, 71 Pa. St.11; and see Scott v. Depeyster, 1 Edw. Ch. 513; 
Litchfield v. White, 7 N. Y. 488. 
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it. Does his mere position as trustee make him responsible for 
every thing his co-trustees do, even though he could not have pre- 
vented it if he had tried; or how far does the rule first estab- 
lished in the leading English case of Townley v. Sherborne,’ that 
one trustee is not liable for the acts, defaults, or receipts of 
another, apply to such cases ? 

The question of the joint and several liability of trustees as 
tort-feasors may be considered in three different aspects, —as 
it relates to the joinder of parties, as it relates to contribution, 
and as it relates to the nature of the act by which the trust fund 
has been diminished. In the case of a bill in equity, charging 
certain trustees with a loss to the trust fund, arising out of a 
breach of trust which, on the face of the bill, had been shared in 
by other trustees not named as defendants, the question would 
be raised under modern systems of practice by demurrer for non- 
joinder of parties defendant. If not raised in this way, it might 
come up after the plaintiff had prevailed in the first suit, and had 
satisfied his claim out of the property of one or more defendants, 
by way of a bill by them for contribution against other trustees 
concerned in the breach with them. In either aspect, it will be 
seen that the question finally resolves itself into this: Is a breach 
of trust necessarily a joint and several tort? The various forms 
in which the question presents itself are so closely connected and 
interwoven with each other, that it will be convenient to consider 
them together. 

As to parties, the familiar rule in equity is, that all are neces- 
sary parties defendants, whose presence before the court is re- 
quisite, in order to make an end of the controversy.2_ To this 
rule there are certain well-recognized exceptions, as follows: 
First, where it is impracticable, e.g. when parties, otherwise neces- 
sary, are without the jurisdiction of the court ; second, cases where 
the parties are inconveniently numerous ; third, cases of a common 
interest, in which one or more sue or defend, for the benefit of 
all. The case of a proceeding by a cestui que trust to recover for 
an impairment of the trust fund by the acts of trustees does not 
fall within any of these exceptions, and therefore, if it were clear 
that such a proceeding were necessarily equitable in character, 


1 Cro. Car. 312; 2 W. & T.L.C.in cock, 10 Met. 525; Robinson v. Smith, 8 


Eq. (5th ed.) 870. Paige, 222; Bailey v. Inglee, 2 id. 278. 
* Story’s Eq. Pl. § 72; Crease v. Bab- 8 Story’s Eq. Pl. §§ 80, 94, 97. 
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there could be no question as to the necessity of making all the 
trustees parties. But it will be seen that the very question at 
issue is, what will make an end of the controversy ? and, further, 
what is the controversy? If the rule as to joint and several tort- 
feasors in law prevails in equity, or, since the fusion of the two 
systems, if it governs the action of courts which give both legal 
and equitable relief, as the plaintiff has his election to proceed 
against one, or several, or all the tort-feasors, and collect the 
whole amount of the loss out of such as he may select, the con- 
troversy is simply between the plaintiff and the selected tort- 
feasors; and so far from the others having an interest in being 
made parties for the purpose of terminating the controversy, they 
have an interest in not being made parties at all. Again, with 
regard to contribution, if it is allowed between co-trustees in such 
cases, any co-trustee who makes good the loss would have his 
remedy over, and consequently, in order to terminate the contro- 
versy in one suit, all the trustees would have to be made parties. 
But the question of contribution is itself involved in the question 
of the existence of the rule. A leading case on this subject is 
Sherman vy. Parish. There were in this case three trustees, 
under a will, two of whom (the defendant being one) let the third 
manage the trust. The case came up on an appeal from a judg- 
ment of the General Term of the Supreme Court of New York, 
affirming a judgment in favor of defendant entered upon the 
report of a referee.2 The action was equitable in its nature, and 
was brought by plaintiff against one of the trustees, to compel 
him to account for an alleged breach of trust. The breach con- 
sisted of investments of the trust property not authorized by the 
will, but it appears from the brief of counsel printed in the 
Court of Appeals papers® that the plaintiff relied in bringing 
his suits on cases of * corporation torts;” ¢.e., on cases of suits 
against trustees or directors of corporations in which the breach 
consists of investments ultra vires, or, in other words, investments 
not authorized by the charters. From the opinion of the court 
(Folger, J.), the judges appear to have regarded such suits, 
whether brought against trustees under a will, or corporation 


1 63 N. Y. 483. 

2 In the report of the case at p. 484, the word plaintiff is by mistake substituted 
for defendant. 

8 Court of Appeals Cases (argued June 11, and decided Oct. 7, 1873). 
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trustees or directors, as resting on the same foundation. The 
evidence showed that one of the trustees only had charge of the 
management of the fund, the other two not interfering with it: 
the suit was brought against one of these two. 

The following language is used by the court : — 


“The defendant and Kernochan, for the most part, did not participate 
actively in the execution of the trust. They permitted their co-trustee to 
manage it alone. He was acceptable to the primary cestui que trust, and 
of such pecuniary ability that no loss will result. His management was, 
in some respects, faulty, from a disregard of the directions given. Yet the 
fund can be followed into sound securities, or found in the hands of respon- 
sible persons, or recovered from his estate, and brought again under a man- 
agement in strict accord with the directions of the will. The power to 
mismanage was given to the acting trustee, by the acts of Kernochan and 
the defendant, devolving the sole management upon him. These acts were 
innocent in themselves, and in the orderly course of the matter. But 
without them he could not have acquired sole possession and control of the 
fund, and could not, of his own will, and without their knowledge, have 
made the unauthorized investments of the fund, or other disposition of it. 
There has been no fraudulent conduct on the part of any trustee: neither 


has been guilty of any tort. There has been inattention to the duty imposed 


and accepted, and thus a chance for mismanagement given to the active 
trustee. It is a general rule that one trustee shall not be liable for the 
acts or default of his co-trustee. This rule has limits. But the majority 
of the court do not think that by any thing appearing in this case is the 
defendant made liable to the plaintiff, for the acts of his co-trustee, Henry 
Parish. And, if he were, when called upon to account, if held chargeable, 
he should be afforded his remedies against his co-trustees, and any third 
persons who have been accessory. Although he is not personally liable, yet 
as it is evident that there has been a departure from the directions of the 
will, and as it is proper that they should be conformed to, and as the de- 
fendant is, as sole surviving trustee, the only one who can perform this 
duty, there seems to be no reason why this action may not be used to 
enable him, and the plaintiff through him, to effect that end with proper 
safeguards of his rights. Hence it is that the first question arising is, 
whether the plaintiff is not in fault in not bringing before the court all the 
parties necessary for a determination of the whole case, so as to protect the 
defendant as well as the plaintiff. It is quite clear that, if the defendant 
had been held to answer in the first instance to the plaintiff, he should have 
recompense from the estate of the active trustee, contribution from that of 
the co-trustee equally in fault, and be enabled to pursue and recover the 
fund in the securities in which it has been put, and in the hands of the 
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third parties receiving it with knowledge.’ Jt is convenient that those 
whom he may thus call upon should be parties in the action. Thus multi- 
plicity of suits is avoided. The evidence affecting him in favor of the 
plaintiff will have its legitimate effect in his favor against others, and so 
diverse results in different actions be escaped, and one judgment in one 
action, upon one hearing, end all. It is the principle of courts of equity, 
in cases of breach of trust, where no general rule or order of the court 
interferes, aud when the facts of the case call for a contribution or a recov- 
ery over, that all persons who should be before the court to enable it to 
make complete and final judgment are necessary parties to the action.” 


Lingard v. Bromley? was a case where assignees in bank- 
ruptcy caused a loss to the estate by their joint act in wrongfully 
refusing to join in a conveyance. They were ordered by the 
court to pay the loss; and it was paid by the plaintiff, who 
brought his bill against the defendant, praying an account and 
contribution. One ground of objection was, that the act which 
caused the loss being a tort, there could be no contribution 
between the persons who had committed it. The Master of the 
Rolls said, in deciding the case in favor of the complainant: 
“Here is nothing but the non-performance of a civil obligation. 
The Lord Chancellor held, in the first place, that the assignees 
were bound to convey; and, secondly, that, a loss being occasioned 
by their not having conveyed, they were bound to make good that 
loss, with the costs arising by their refusal. The liability, there- 
fore, is not at all ex delicto, unless every refusal to comply with a 
legal obligation makes a party guilty of a delictum.” Nickerson v. 
Wheeler ® was a bill for contribution. Plaintiff was director and 
president of a manufacturing corporation, against whom a recov- 
ery had been had for neglect to file the annual certificates required 
by the statutes. It was held that the rule forbidding contribution 
between joint tort-feasors did not apply, the foundation of the 
action not being a tort, but “simply negligence ” in carrying on 
a “lawful occupation.” The court add, following out the dis- 
tinction: “It is contended by the defendants that if these par- 
ties are not treated as wrong-doers, and thus deprived of any 
right of contribution inter sese, it will be impossible to treat 


1 Citing Lockhart v. Reilly, 1 De Gex 21 Ves. & B. 114. 
& J. 464; Lingard v. Bromley, 1 Ves. & 3118 Mass. 295. 
B. 114; Greenwood v. Wakeford, 1 Beav. 
580. 
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those as such who should knowingly sign a false certificate. 
This, however, would be a distinct and positive wrongful act: for 
such a transaction none would be responsible, except those act- 
ually concurring in it, and the maxim ex turpi causa non oritur 
actio might well apply among them.” In Armstrong County vy. 
Clarion County, two counties were under a joint obligation to keep 
up a public bridge. Through their negligence it was allowed to 
fall out of repair. They knew of the fact, and made repairs, 
which were insufficient. The bridge broke down, and action 
was brought for negligence, and one of the two counties paid the 
whole damage. Held, that it could make the other contribute, 
on the ground that the negligence amounted merely to an error 
of judgment. 

It seems, from these cases, that the courts are by no means 
ready to hold that every breach of trust must be a tort ;? but that 
there is an intermediate class of cases, which can be made to fall 
neither under the one nor the other head. Breaches of trust would 
seem, on principle, to be much more nearly related to violations 
of contract than to torts, so long as they merely consist of a neg- 
lect or inattention to the duty imposed by the instrument of 
trust. In the case of a charter granted by the State, we have 
the authority of the Dartmouth College case for saying that the 
instrument is a contract, and that any change in it by the State 
is a violation of its obligation. It does not seem a fanciful 
stretch of the principle underlying this decision to say, that where 
the State charters a corporation, making certain persons trustees, 
defining the limits of the trust by statute, that the instrument 
and limitations, taken altogether, constitute a contract, violations 


1 66 Pa. St. 218. duty upon a person, the neglect of that 


2 The language used by elementary 
writers in defining the nature of torts, 
and the distinction between actions ex 
contractu and ex delicto, are often very un- 
satisfactory. Thus Mr. Addison, in his 
first chapter, says that, “to constitute a 
tort, two things must concur, — actual or 
legal damage to the plaintiff, and a 
wrongful act committed by the defend- 
ant.” This seems to be intended as a 
definition, yet it applies as well to a 
breach of contract, as a tort. Again, 
with regard to torts founded on contract, 
he says: “If a contract imposes a legal 


duty is a tort founded on contract; so that 
an action ex contractu for the breach of 
contract, or an action er delicto for the 
breach of duty, may be brought at the 
option of the plaintiff,’”—a statement 
which would appear to imply that an 
action ex delicto lies for every breach of 
contract. 1 Wood’s Add. 26. Mr. Hil- 
liard goes a step beyond this, making the 
comprehensive statement that “all acts 
or omissions, which the law recognizes 
as the subjects of its provision and ap- 
plication, are either contracts, torts, or 
crimes.” 1 Hill. Torts, 1. - 


} 
® 
( 
4 ‘ 
. 
q 
q 
q 
q 
| 
XUM 


TRUSTEES AS TORT-FEASORS. 43 


of which will not necessarily assume the character of torts as 
such; nor does it require any argument to show that this is not 
a question of the moral complexion of the act, for a breach of 
contract may morally be quite as iniquitous as a tort. 

We shall now proceed to examine the statements of text- 
writers and language of decided cases which may be relied 
upon to support the joint and several liabilities of trustees as 
tort-feasors. Story, in his treatise on Equity Pleadings,! says 
that, if several trustees are implicated in a common breach of 
trust, for which the cestui que trust seeks relief in equity, “he 
may bring his suit against all of them, or against one of them 
separately, at his election; for in such a case the tort may, by 
analogy to the law, be treated as several as well as joint.” ? 

In Wilson v. Moore, decided in 1832, the Master of the Rolls, 
Sir John Leach, used the following language: “ All parties to 
a breach of trust are equally liable, ... but the plaintiffs have a 
right to proceed against such of them as they think fit.” Eight 
years later, in 1840, in Attorney-General v. Wilson,‘ a suit against 
certain members of the corporation of Leeds, who had procured 
funds of the corporation to be applied to illegal purposes, it 
was urged for the defendants that all the governing body, or at 
least all who took part in the transactions, ought to have been 
made co-defendants. The Lord Chancellor (Lord Cottenham) 
held otherwise. He said, “In cases of this kind, where the 
liability arises from the wrongful act of the parties, each is liable 
for all the consequences, and there is no contribution between them : 
and each case is distinct, depending upon the evidence against 
each party. It is, therefore, not necessary to make all parties 
who may more or less have joined in the act complained of; nor 
would any one derive any advantage from their being all made 
defendants, because, as the decree would be general against all 
found to be guilty of the charge, it might be executed against 
any of them.” *® This decision of Lord Cottenham’s is expressly 
based upon Charitable Corporation v. Sutton, decided in 1742 


1 § 213. 272; May v. Selby,1 Younge & Coll. 
2 To support the proposition, he refers New, 239; Bridget v. Hames, 1 Coll. 72. 
to the following cases: Walker v. Sym- 3 1 Myl. & K. 126. 
onds, 3 Swanst. 75; Franco vy. Franco, 3 41(Cr.& Ph. 1. 
Ves. 75; Chancellor v. Morecraft, 11 Beav. 5 Page 28. 
264; Ex parte Angle, Barn. Ch. 423; s.c. 6 2 Atk. 400. 
2 Atk. 163; Wilkinson v. Parry, 4 Russ. 
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by Lord Hardwicke. The language used in this case will be 
examined below. Land Credit Co. of Ireland v. Fermoy} 
was a case in which the directors of a company were sued by 
the official liquidator (an office analogous to that of receiver) 
for a speculative purchase of the shares of the company. The 
Master of the. Rolls, Lord Romilly, decided that all the defend- 
ants who took part in the purchase were “liable severally and 
jointly to repay the amount.” 

In the United States, the question has come before the New 
York courts. In Gilchrist vy. Stevenson,? the Supreme Court of 
that State said: ‘* Where there are several trustees who unite 
in a breach of trust, they are equally liable to the cestuis que trust. 
And the latter, in seeking relief against the breach of trust, 
may proceed against all or either of the trustees.” To sustain 
this proposition, the court cites Walker v. Symonds and Wilson 
v. Moore,’ and also Bailey v. Inglee* and Wakeman v. Grover’ 
In Heath vy. Erie Ry. Co.,® the question was considered by 
the United States Circuit Court for the Second Circuit. Blatch- 
ford, J., used the following language: “ The well-settled rule 
is, that if there are several trustees who are all implicated in 
a common breach of trust, for which the cestui que trust seeks 
relief in equity, he may bring his suit against all of them, or 
against any one of them separately, at his election, the tort 
being treated as several as well as joint.” 

It is curious to find that Story, whose language, as quoted 
above, is as strong as it could be made, after stating, in sect. 213 
of his Equity Pleadings, that trustees are jointly and severally 
liable as tort-feasors in equity, in sect. 214 qualifies this statement 
in the following manner: “ But if the bill is so framed as only 
to seek an account of so much of the trust fund as has come to 
the hands of a particular trustee, he alone is a necessary party, at 
least unless the bill should charge a breach of trust in all the trus- 
tees ;”’ in other words, if a breach of trust has been committed 
involving several trustees, it may be that all are necessary par- 
ties, in which case the theory that the plaintiff may select his 
defendants at pleasure falls to the ground. The second state- 
ment is referred to by the learned commentator himself as a 


1 L. R. 8 Eq. 7. 4 2 Paige, 279. 
2 9 Barb. 9. 5 4 id. 23. 


3 Ubi supra. 6 8 Blatchf. 347, 411. 
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“qualification” of the first statement;! but it seems clear 
that the two statements are inconsistent with each other. Sev- 
eral of the cases cited by him in support of the first state- 
ment are not at all in point. Franco v. Franco? was a bill 
by one trustee against another, to which a demurrer, inter- 
posed on the ground that the cestuis que trustent should have 
been joined as complainants, was overruled. In May v. Selby,3 
the same point was involved, and the same conclusion reached. 
Chancellor vy. Morecraft* was the case of a bill by a sur- 
viving trustee against representatives of a deceased trustee, 
which was decided to be defective for want of parties and 
a prayer for a general accounting. Bridget v. Hames® was a 
bill by one trustee against one of several cestwis que trustent 
to obtain possession of securities, or of money representing them, 
alleged to be unlawfully in the possession of the defendant. It 
was held that the other cestuis que trustent were not necessary 
parties defendant. Wilkinson v. Parry® is not very clearly re- 
ported. The defendants, Nicholson and Parry, had been appointed 
trustees under a marriage settlement, and Nicholson being desir- 
ous of retiring, one Sherwin was appointed in his place. It did 
not appear, however, that Sherwin had ever acted as trustee; 
and the Master of the Rolls, Sir John Leach, held that he was 
not a necessary party, on the ground “that, under the circum- 
stances, there could be no relief”’ against him, apparently on 
the ground that Sherwin had never actually been a trustee. It 
should be said, however, that in the reporter’s note to this case 
the theory of the joint and several liability of trustees as tort- 
feasors again appears in the form of a statement, founded on Ez 
parte Angle,’ that, in cases of breaches of trust, where some of 
the trustees have died, the cestui que trust may proceed against 
the survivors without joining the representatives of the deceased 
trustee (following the familiar rule of law that, in case of a joint 
and several tort, where one of the tort-feasors dies, there is a 
severance between the joint and the several cause of action). § 
Ex parte Angle, decided by Lord Hardwicke in 1741, was a very 
peculiar case, which arose under the statute ® prescribing the 

1 Story’s Eq. Pl. (8th ed.) 221, No. 4. 6 4 Russ. 272. 

2 8 Ves. 75. 7 2 Atk. 162. 

3 1 Younge & Coll., New, 235. 8 Dicey on Parties, 439. 
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duties of certain *“ undertakers” for the collection of charitable 
donations. Out of seventeen undertakers, seven were dead; and 
it was objected that the representatives of those who were dead 
ought to be before the court. The objection was overruled by 
the Lord Chancellor, who said, * The undertakers are to be 
considered as one body, and they are each of them answerable 
the one for the other, for which reason the objection for want 
of bringing the representatives of the dead undertakers before 
the court is quite immaterial.” 

Walker v. Symonds! was a case decided by Lord Eldon in 1818. 
It is frequently referred to, as above, by Story, as authority for 
the joint and several liability of trustees as tort-feasors. So far 
from recognizing any such liability, it contains nothing whatever 
on the subject; while it distinctly and in a very peculiar way 
recognizes the right of one trustee who satisfies a demand of the 
cestui que trust arising out of a breach of trust to have his 
remedy over. 

The breach of trust in this case was not fraudulent,? but con- 
sisted of the act of two co-trustees under a settlement in which 
the plaintiff was interested, allowing a third to manage the fund 
for a time without any, and for a further time without any 
proper, security. The last wustee died, and his representatives, 
by a sort of composition deed, formed a general fund for the 
relief of the creditors of his father’s estate, including the plain- 
tiff and also the co-trustees. The plaintiff's suit was brought 
against the representatives of two deceased trustees and the sur- 
viving trustee, a fact which shows that no attempt was made 
at the outset to enforce a supposed joint and several liability. 
The whole difficulty which arose in deciding the case seems to 
have been to do justice to the plaintiff, and at the same time not 
to do injustice to the trustees. There were circumstances which 
entitled the plaintiff to have the composition as to her set aside ; 
but if the defendants were held, two of them were clearly enti- 
tled to the advantages secured to them by that deed against 
the estate of the third. Lord Eldon therefore dismissed the bill 
as to the third, charging the two others, and leaving them to 
secure what was exactly equivalent to contribution by means of the 
composition deed. The case, therefore, instead of being cited as 
authority for the joint and several liability of trustees as tort- 

13 Swans. 1. 2 Page 61. 
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feasors, should rather be referred to as recognizing the rights of 
trustees to contribution inter sese, in all cases of breaches of 
trust, not fraudulent in character.! 

Wilson v. Moore,* decided in 1822, is a leading case often re- 
ferred to, e.g. in Gilchrist v. Stevenson.2 An objection was in this 
case made to the frame of the suit that no relief was prayed 
against one of the persons made a party defendant, and who was 
one of the persons implicated in the breach of trust complained 
of. The Master of the Rolls, Sir John Leach, however, decided 
that the objection was not well taken, apparently on the ground 
that, as she was made a party, it did not make any difference 
whether relief was prayed against her or not. His language is 
as follows : 


“ All parties to a breach of trust are equally liable, and if the court 
should be of opinion that the widow has been guilty of a breach of trust, 
though there is nothing, so far as the case has proceeded, to induce the 
court to come to that conclusion, the decree would be as much against her 
as against the representatives of Mr. Marryat; but the plaintiffs have a 
right to proceed against such of them as they think fit.” 


This case, therefore, cannot be said to afford any authority for 
the joint and several liability of trustees, for the following rea- 
sons: the party had already been made a defendant; it is expressly 
decided that this placed her in the same position as if relief had 
been prayed against her; and the Master of the Rolls says there 
was nothing in the case at that stage to show that she had been 
guilty of a breach of trust. Consequently his remarks as to all 
parties to a breach of trust being equally liable cannot by any 
fair construction be made to imply a recognition of a joint and 
several liability without contribution. In fact, the case ought 
rather to be cited in proof of the necessity of making all persons 
connected with a breach of trust parties, even though they be 
not implicated in it. 

The next English case in order of time which requires exami- 
nation is Attorney-General v. Wilson,‘ decided in 1840 by Lord 
Cottenham. The facts were as follows: Certain members of the 
corporation of Leeds procured funds belonging to the corporation, 
to be applied to illegal purposes. It does not clearly appear from 


1 See this case fully explained in 2 1 Myl. & K. 126. 
Munch v. Cockerell, 8 Simons, 219, by 8 9 Barb. 9. 
Vice-Chancellor Shadwell. #1Cr& P.1. 
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the report how far the defendants were interested in the objects 
to which the money was diverted, but the whole transaction ig 
referred to by the Lord Chancellor as ‘ fraudulent,”! and an 
act of *“spoliation.”* It was urged for the defendants that all 
the governing body, or at least all who took part in these trans- 
actions, ought to have been made co-defendants; but the Lord 
Chancellor held otherwise, using the very strong language 
already quoted. This decision of Lord Cottenham is expressly 
based on Charitable Corporation y. Sutton,’ decided in 1742 by 
Lord Hardwicke. But an examination of the point actually 
decided will show that Lord Cottenham proceeded upon a mis- 
conception or misunderstanding of Lord Hardwicke’s language. 
The suit was brought by the plaintiff corporation, as stated by 
the Lord Chancellor, in his opinion, *‘ to be relieved against the 
defendants, who are fifty in number, and were either committee- 
men, or in other offices, and to have a satisfaction for a breach 
of trust, fraud, and mismanagement.” There is nothing in the 
case to show that all those implicated in the acts complained of 
were not made parties; and nothing whatever is said in the case 
about contribution. The objection made was, in the language 
of Lord Hardwicke, that “the court can make no decree upon 
these persons which will be just; for it is said every man’s non- 
attendance or omission of his duty is his own default, and that 
each particular person must bear such a proportion as is suitable 
to the loss arising from his particular neglect, which makes it 
a case out of the power of this court.” In reply to this argument, 
he says: ** Now, if this doctrine should prevail, it is indeed laying 
the axe to the root of the tree. But if, upon inquiry before the 
Master, there should appear to be a supine negligence in all of 
them, by which a gross complicated loss happens, I will never de- 
termine that they are not all guilty. Nor will I ever determine 
that a court of equity cannot lay hold of every breach of trust, 
let the person be guilty of it either in a private or public capac- 
ity. The tribunals of this kingdom are wisely formed, both of 
courts of law and equity, and so are the tribunals of most other 
nations; and for this reason there can be no injury, but there 
must be a remedy in all or some of them, and therefore I will 
never determine that frauds of this kind are out of the reach of 
courts of law or equity, for an intolerable grievance would fol- 


1 Page 323. 2 Page 26. 3 2 Atk. 400. 
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low from such a determination.” It is plain from this that the 
proposition which the Chancellor refused to countenance was not 
that of contribution among trustees, as seems to have been sup- 
posed by Lord Cottenham, but the proposition that each trustee 
was only liable for that proportion of the loss which flowed from 
his own acts, and it would therefore be impossible to ascertain 
the precise proportion in each case, the matter was out of the 
power of the court. 

The case cannot be cited as an authority for the joint and 
several liability of trustees, because it is clear from the report 
that the suit was brought against all who were implicated. More- 
over, if it did decide any thing of the kind, it should be observed 
that it was a case of a fraudulent breach of trust, and a ‘ con- 
spiracy”” or “confederacy.”! With regard to Land Credit Co. 
v. Lord Fermoy, cited above, as one of the cases in which the 
joint and several liability of trustees is referred to, it may be 
remarked that the point was really not involved in the case, as 
the Master of the Rolls expressly held all the directors equally 
guilty of the breach of trust complained of? 


These are the only authorities of importance which considera- 
ble research has enabled us to discover as a basis for the joint 
and several liability of trustees as tort-feasors. One or two 
important English cases taking an opposite view remain to be 
considered. Munch v. Cockerell,2 decided in 1836 by Sir L. 
Shadwell, V. C., is the first case in which a careful examination 
of previous decisions on the subject under consideration was 


made. The suit was against trustees under a settlement, and ° 
the objection was made that the representatives of deceased co- 
trustees ought to have been made parties. After a careful ex- 
amination of Walker v. Symonds, Wilkinson v. Parry, and Ex 
parte Angle, the Vice-Chancellor reached the conclusion that 
these cases did not decide that a breach of trust constituted 


1 Page 405. 

? As to the possibility of ascertaining 
the precise proportion of liability in the 
case of a breach of trust by several trus- 
tees, there must, in the nature of things, 
be a difference between private trusts 
and corporation trusts. In the former 
case, wherever the rule that one trustee 
is not liable for money which did not act- 
ually pass through his hands is applied, 


VOL. I.— N. 8. 


there is necessarily a precise apportion- 
ment, based upon the pecuniary extent of 
his individual devastavit. In the latter, 
where the funds are wasted through a 
joint act (e.g., an illegal investment), 
contribution does not imply an apportion- 
ment of loss; but simply means that 
there is a joint, and not a joint and 
several, liability. 

8 8 Sim. 219. 
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necessarily a joint and several tort, that ‘the whole practice of 
the profession ” was against such a liability, and that conse- 
quently the bill was defective. Not long after the decision in 
this case, the question came again before the same judge, in 
Seddon v. Connell.! In this case all the directors of a company 
appear to have been concerned in the fraud which formed the 
complainant’s cause of action. It was not a case between cestui 
que trust and trustee, but between a purchaser of shares on the 
faith of representations made by directors, and these directors. 
There does not seem, however, to be any distinction in principle 
between such a case and that of a fraudulent breach of trust. 
After much argument as to the nature of the liability, the Vice- 
Chancellor held that all the directors were not necessary parties, 
‘** because the remedy sought here is in respect of their fraudu- 
lent act, that is, a tort, and not a mere breach of trust.”2 To 
this point he cited Lingard v. Bromley.2 In a subsequent case, 
which was a bill by one trustee against another to make good 
losses occasioned to the fund by a breach of trust, it was argued, 
on the authority of Attorney-General v. Wilson, that “as between 
tort-feasors there is no equity.” The Master of the Rolls, Sir 
John Romilly, said, “ I entirely dissent from the last proposition, 
that a wrong-doer can in no case file a bill.” And the relief 
prayed was allowed. 

Several American cases yet remain to be examined. In Cun- 
ningham v. Pell,® a suit was brought against bank directors for 
fraud. Chancellor Walworth, in deciding the case, held: First, 
that the general rule is that, “in a proceeding against trustees, 
all must be made parties.” Second, that consequently, in a 
proceeding to charge the directors on their statutory liability for 
the debts of the company, “all the other directors who are liable 
to the same extent should be made parties,” so “ that a proper 
decree for contribution may be made.” Third, that in a case 
of fraudulent breach of trust all the fraudulent directors need 
not be made parties. The ground of this distinction is, that in 
the case of an ordinary breach of trust, where there is no im- 
proper motive on the trustee’s part, and merely an illegal exercise 
of his general power of managing the trust fund, there is, as is 


1 10 Sim. 58. * Baynard v. Woolley, 20 Beav. 583. 
2 Page 86. And see cases cited in note (g) to p. 586. 
8 1 Ves. & B. 114. 5 5 Paige, 607. 
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said by the Court of Appeals, in Sherman y. Parish,! “ no tort,” 
but mere inattention to duty. In the case of a fraud, there is 
a direct delict,—a use of another’s money for the personal ad- 
vantage of the trustee; this tort is necessarily intentional, and 
hence the strict rule denying contribution among joint tort- 
feasors may apply. Gilchrist v. Stevenson? was a decision to the 
point that a cestui que trust may proceed against all or either of 
trustees for a breach of trust. The English cases cited by the 
court in support of this have been examined above. The only 
other cases cited by the court were Bailey v. Inglee* and 
Wakeman v. Grover, in which the point did not arise. 

Magne v. Griswold® was the case of a fraudulent breach of 
trust. The court expressly say that “it was not called upon 
by the frame of the bill” to decide whether all the trustees, as 
such, would be necessary parties. The following language of 
the court recognizes and enforces a distinction between fraudu- 
Jent acts and mere breaches of trust: “And the ground on 
which the defendant is sought to be charged is, not that he vio- 
lated his duty as trustee for the bondholders arising out of his 
position as director, but that as a man he violated the laws of 
truth and fair dealing, which all are bound to observe in their 
transactions with each other. It matters not, in this point of 
view, that others united with him in these frauds.” 

Miller v. Fenton® was also a case of fraud. In this case a bill 
was filed by a receiver against two officers of a bank for fraudu- 
lent abstraction of its funds. After the commencement of the 
suit, plaintiff entered into a covenant not to sue with one of the 
defendants, receiving from him certain lands in discharge of his 
liability. The other defendant then made an application to have 
the bill dismissed. The Chancellor decided the case against the 
motion, holding that such a covenant was not a technical re- 
lease, even at law; that in equity releases ought not to be car- 
ried further than at law, “unless the party in whose favor such 
covenant was made was the one who was primarily or individ- 
ually holden for the whole demand. In case of wrong-doers, such 
as these defendants, by this bill, are charged to have been, the 
complainant may recover from any one of them for the whole loss, 
and he will have no claim against the others for contribution.” 

1 Ubi supra. 4 4 id. 23. 


2 9 Barb. 9. 5 3 Sand. 463. 
8 2 Paige, 279. 6 11 Paige, 18. 
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This review of the authorities certainly shows that at one time 
and another almost every possible view of the liability of trus- 
tees as tort-feasors has been taken, from the extreme rule sug- 
gested by Story, to that modification of it which would seem to 
have the sanction of the New York courts, and to have a consid- 
erable amount of judicial support in England, — that, in case of 
Fraudulent breaches of trust, trustees are regarded as having 
committed a joint and several tort, while in cases of a breach 
not involving fraud, all concerned are equally liable, and all are 
equally entitled to contribution against each other; that in such 
cases, Whatever view ought to be taken of the act, it is not a tort. 
It cannot, however, by any means be said that this is settled law; 
and it is open to question whether the distinction between fraud- 
ulent breaches of trust, and simple breaches of trust without 
fraud, will become permanently fixed. In this connection, it 
might be supposed that an examination into the origin of the 
joint and several liability of tort-feasors at common law, and of 
the denial of contribution between them, would throw some 
light on the question. But the cases afford very little assistance. 
Asto the joint liability, there is, of course, no difficulty. With 
regard to the several liability, the following suggestion may, per- 
haps, be made: In early times, the torts of which common-law 
courts took cognizance were all of a simple character (as is 
shown by the fact that they all fell under certain recognized and 
simple forms of action), and consisted almost altogether of for- 
cible interference with the person, or with personal property of 
a tangible character. During this period, in the case of a joint 
tort (e.g. assault and battery, or trespass d. 6. a.), each tort- 
feasor was clearly guilty of a separate tort; and as the measure 
of damages was, until comparatively recent times, entirely in the 


hands of the jury, there was no reason why the plaintiff should - 


not recover his whole loss caused by the joint acts of all the 
tort-feasors, in a suit brought against one or any number less 
than the whole. In most of the early cases cited in the books 
the action seems to have been brought jointly against all the 
tort-feasors, and in actions of this sort the question arose whether 
the jury could assess the damages severally; and it was not 
finally decided that this could not be done, until the case of 
Hill vy. Goodchild; although there had been numerous previous 


1 6 Burr. 2790. 
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decisions upon the subject. The recovery once had, the ques- 
tion of contribution would arise ; and the rule denying contribu- 
tion was probably, at first, based on the impossibility of raising a 
legal consideration for the implied assumpsit ou which one tort- 
feasor must, if at all, recover against another.’ So, in early cases 
involving promises of indemnity for illegal acts, the same difficulty 
was found. Fletcher vy. Harcot? was an action of assumpsit, in 
which it appeared that defendant had arrested one Batersby, by a 
commission of rebellion out of the court of the Lord President and 
Council of the North, as he affirmed. Plaintiff kept an inn, and 
was requested by defendant to keep the prisoner safe over night, 
agreeing to save him harmless. Batersby sued plaintiff for false 
imprisonment. This action was to recover his expenses. Lord 
Hobart at first doubted, “ if it did not appear that it was a lawful 
arrest, then there was no consideration. But because the diver- 
sity, when the consideration appears to be for doing of a thing 
which is unlawful; as if one, at the request of I. S., promise to 
better ® I. D., and he promise to save him harmlesse, this is a void 
consideration ; but if one request I. S. to enter into the Manor of 
Dale and drive out cattle, and that he will save him harmlesse if 
he doth so, and after trespasse brought against him, and recovery 
had, he shall have his action, . . . for he which doth a thing: 
which may be lawful, and the illegality thereof appear not to 
him, he which imploys the party and assume to save him harm- 
lesse, shall be charged; and judgment was entered for the 
plaintiff.” 

In the progress of the decisions we very soon find that the tech- 
nical difficulty of want of consideration is lost sight of, and the 
question is made to turn upon the moral culpability or intent of 
the party. Thus, in Wooley v. Batte,t damages had been re- 
covered against one of two joint coach proprietors for an injury 
sustained by the negligence of their servant (the coachman). 
Plaintiff had paid the whole judgment, and he was held entitled 
to contribution from his co-proprietor, it being proved that he was 
not present, and that the accident was not owing to his fault.® In 
Adamson v. Jarvis,® it is laid down as a general proposition, that 


1 Merryweather v. Nixan, 8 T. R. 186; 4 2 Car. & P. 417. 


Philips v. Biggs, 1 Hard. 164. 5 Acc. Pearson v. Skelton, 1 M. & W. 
2 Hutt. 55. 


504. 
8 Sic in orig. Probably a typographi- ® 4 Bing. 66. 
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* the rule that wrong-doers cannot have redress or contribution 
against each other is confined to cases where the person seeking 
redress must be presumed to have known that he was doing an un- 
lawful act.” 

If we turn to the text-books, we shall find the rule now 
rested on broad grounds of public policy. Thus, Mr. Justice 
Cooley, in his valuable treatise on Torts, says that the rule deny- 
ing contribution rests on the two following grounds: first, the 
necessity of discouraging illegal transactions ; and, second, the un- 
willingness of the State, on account of the labor, expense, and 
delay both to itself and to other litigants, to adjust equities be- 
tween wrong-doers. In 2 Smith L. Cas. pp. 480-483 (H. & W. 
1873), we find the following explanation by the learned American 
editors: “ The principle established by Merryweather v. Nixan, 
viz., that one tort-feasor cannot recover contribution against an- 
other, is but one modification of that general rule laid down by 
Wilcot, C. J., in Collins vy. Blantern . .. Ex turpi causa non 
oritur actio. ‘* Whoever,” his lordship there lays down, “ is a 
party to an unlawful contract, if he have once paid the money 
stipulated to be paid in pursuance thereof,’shall not have the help 
of a court of justice to fetch it back again.” . . . “ The doctrine 
established in Merryweather v. Nizan is drawn from the same 
source as that which prevents the recovery back of money paid 
in pursuance of an illegal contract. If contribution could be 
claimed by one tort-feasor from another, the community of wrong 
between the plaintiff and defendant would be the very founda- 
tion of the action ; and it is as contrary to policy to allow a man 
to recover that which he has paid in consequence of his illegal 
act, as to allow him to recover that which he has paid as a 
consequence of his illegal contract.” 

It is obvious that the modern reasons for the rule would apply, 
as a matter of public policy, to breaches of joint contracts quite 
as much as to torts. It is not easy to see why the State should 
adjust equities between two joint contractors who have inten- 
tionally violated a duty arising ex contractu, any more than 
between two joint tort-feasors; but the point has never been 
raised in case of contracts, because here the original action is 
necessarily joint. The fact is, that the old rule that there is no 
contribution between tort-feasors has been so much modified and 


1 2 Wilson, 341. 
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weakened, that it cannot be said now to be a general rule, even at 
common law. What its precise limits are, — whether it embraces 
only cases as suggested in Adamson v. Jarvis,! where the tort- 
feasor ‘‘ must be presumed to have known that he was doing an 
unlawful act,” or, as was suggested in one leading case by the Su- 
preme Court of Ohio, cases where “ parties are conscious of doing 
a wrong,’’— and precisely what these rules when analyzed mean, 
is a matter of less consequence here than the general fact that, 
by a gradual but certain process, a view of contribution, founded 
upon the moral complexion of the act, and not upon a technical 
difficulty with regard to the form of action, has effectually estab- 
lished itself as a principle of decision. 

If the foregoing review of the cases does not lead to any posi- 
tive conclusion, it may be useful as throwing some light upon a 
much-vexed question. It may be suggested, as one explanation 
of the curious fact, that, in such a late case as Land Credit Co. 
v. Fermoy, there should be an apparent recognition of the joint 
and several liability of trustees, as if it were an unquestioned 
principle of law, that this phrase may be used in two different 
senses. It may be used in the sense which Story clearly had 
in mind, or in the sense that the complainant, in case of a breach 
of trust, may satisfy his judgment out of one or more trustees, 
leaving these to pursue their co-trustees for contribution. But 
if this is so, why should it be necessary, as was decided, after 
an elaborate examination of the authorities, in Munch v. Cock- 
erell and Sherman v. Parish, to make all the trusteesi and the 
representatives of deceased trustees, parties to the fifst suit? 
Looking at it from the opposite side, if the right of contribu- 
tion is admitted, there would seem to be every reason for adjust- 
ing the equities between the co-trustees in the principal suit 
by means of a judgment suited to the facts of the particular 
case. 

Again, will the distinction between fraudulent and non-fraud- 
ulent breaches of trust be found in practice to be a sound one ? 
If this distinction, as recognized by some of the cases cited above, 
is to prevail, a fraudulent breach of trust involves all the con- 
sequences suggested by Story of a joint and several liability in 
equity, with a denial of contribution, which would have the 
curious result of making a suit by a cestui que trust against his 


1 Ubi supra. 
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trustee for a fraudulent breach of trust, in all its characteristics 
and consequences, precisely like an action at law for an assault 
and battery ; while a suit for a constructively fraudulent breach 
of trust would be governed by wholly different rules, derived 
from equity jurisprudence. It is hard to see how, as between the 
cestui que trust and his trustee, it makes any difference what is 
the moral culpability of the act by which the trust fund is im- 
paired. The loss is precisely the same whether the fraud is 
constructive or actual, and the liability would seem, on the usual 
principles which govern trusts, to be determined solely by the 
test whether there has or has not been a breach of duty imposed 
by the trust instrument, or by the general principles of law gov- 
erning its interpretation. 

We have not space to pursue the subject further here. But 
one suggestion it may be worth while to make. The responsibility 
assumed by trustees is very onerous and embarrassing. It is, 
in the case of corporation trusts, usually undertaken by plain 
men of business, who with the best intentions may often, in 
construing the powers conferred upon them by hastily drawn, 
and sometimes conflicting, legislative acts, make honest mistakes. 
They usually delegate their powers to a few of their number, 
who practically carry on the business for the whole body. 
While it may generally be easy for them to know when they are 
overstepping the limits of authority imposed, it is also frequently 
very difficult.1 That each one of them, in entering upon his 
trust, undertakes to become responsible in solido for the acts and 
omissions of all the others, has probably never occurred to any 
trustee; and it may be doubted whether, if such a liability were 
generally known to exist, it would be possible to have any sys- 
tem of gratuitous trusts at all. Breaches of trust which are 
marked by a moral culpability seem to constitute a class apart, 
in which the whole community has an interest, and which prop- 
erly come within the domain of criminal legislation.” 


ARTHUR G. SEDGWICK. 
New York. 


1 For a curious and instructive case of investment not permitted by statute a 
this sort, see Spering’s Appeal, ubi supra. —_ misdemeanor on the part of the trustees 

2 The legislature of New York, by a or officers concerned in making it. The 
recent general act relating to savings language of the statute is unfortunately 
banks (L/ 1875, c. 371), has made any very loose and sweeping. 
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Law of Burial. — Quasi Property in Corpse. — Right to dispose of 
Remains before Burial, and after Burial. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. IN EQUITY.— 
MORTON, J. 


WELD v. WALKER et al. 


The duty of burying the remains of a wife falls on the husband. He has also the 
right of determining the place of burial as against next of kin of deceased, and 
of removing the remains after burial, if, from a change of circumstances or other 
good reasons, he desires to do so, there being an implied license given the husband 
to decorate the grave of his wife wherever situated, and also an implied license 
to remove the body to a suitable place of burial. 


Tuis was a motion for injunction heard on bill and answer. The com- 
plainant was Nathaniel Weld; the respondents were Gideon Walker, 
George Ivers, and the Forest Hills Cemetery Corporation. The bill sets 
forth that Mary P. Weld, wife of the complainant, died at Boston on 
the 27th day of August, 1875, and was buried at Forest Hills Cemetery 


in the lot belonging to the respondents, Walker and Ivers; that, at the 
time of his wife’s death, the complainant was part owner of a lot in Mount 
Hope Cemetery, where he wished to bury his wife, but owing to the 
continued importunities of his wife’s relatives, at a time when he was 
overcome with grief at her loss, he reluctantly consented to have her 
remains buried in the respondent’s burial lot. The bill further sets forth 
that the complainant had no right or authority to take care of his wife’s 
grave, to erect gravestones or monuments thereon, or to beautify or adorn 
the same, or to bury other of his or her friends or family by her side, or 
to be buried by her side himself, — all of which the complainant felt he 
might desire todo. The bill prayed for permission to enter the respon- 
dent’s lot for the purpose of removing therefrom the casket containing the 
remains of his wife, and any stone or monument that he had placed at her 
grave, to his own family lot in Mount Hope Cemetery, and also for an 
injunction restraining the defendants or their agents from interfering with 
this removal. 

The answer of Gideon Walker and George Ivers set forth that their 
respective wives, Isabel Walker and Eunice Ivers, — sisters of com- 
plainant’s wife, — purchased the lot in Forest Hills Cemetery during the 
lifetime of their sister, the said Mary; that their sister concurred in 
the selection and purchase of said lot, and always expressed her desire to 
be buried therein. These respondents denied that they importuned the 
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complainant, or said or did any thing to cause him to fear any trouble if 
he did not consent to the burial of said Mary in the Forest Hills lot; that, 
after the decease, the respondents, the sisters of said Mary, and the com- 
plainant conferred together as to the proper place of her burial, and the 
complainant then and there concurred in the expressed wish of his wife, 
and the interment took place as averred in the bill. The answer further 
denied that the complainant has no right to take care of his wife’s grave, 
and to erect stones thereto and beautify the same, and averred that the 
complainant always has had and still has the right to enter said lot, and 
at any and all times to decorate the grave in any mauner, and at his de- 
cease to be buried therein by the side of his wife. The defendant cem- 
etery corporation auswered, admitting the facts, and, while denying the 
jurisdiction of the court, submitted to execute, or permit to be executed, 
such decree as the court should make in the premises. 

Burbank & Lund, for complainants. 

Ira T, Drew, for respondents, Walker and Ivers, 

Gaston & Whitney, for Forest Hills Cemetery. 

The opinion of the court was delivered by Morton, J. This case raises 
an interesting question as to the right of disposal by the husband of the 
dead body of his wife, and of removal after burial. Before burial, the hus- 
band has the right to direct where the wife shall be buried. It is some- 
times said that he has a quasi right of property in the remains of his wife. 
The law recognizes his relation to her as nearer than that of her next of 
kin, and throws upon him the duty of burying her remains. It is neces- 
sary that some one should have the right of determining the place of her 
burial. This right is in the husband, and arises from this nearness of 
relation and this duty. 

Thus, if the wife were buried during the absence of the husband, he has 
the right, upon his return, to remove the body for burial in a lot which 
he may provide. But, further than this, I think that the right to select 
the place of burial of the wife involves the right in the husband to change 
it, if, from a change of circumstances or other good reason, he desires to 
do so. The fact that the husband consented to the original burial is not 
conclusive against his right to make a change. It may be that the right of 
the husband is not an absolute right. If he should act in wanton dis- 
regard to the rights of the other relatives, or to the feelings of the com- 
munity, perhaps a court of equity would not aidhim. But his rights will 
be protected by a court of equity, when he acts properly. In the case at 
bar, the plaintiff gave a reluctant consent to the burial of his wife in the 
lot in Forest Hills Cemetery. This was not, however, expected to be her 
final resting-place, as the parties contemplated that, at the death of the 
husband, her remains were to be removed, and laid beside his. Since her 
death, an unfriendly feeling between him and his wife’s relatives has arisen. 
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They have become somewhat estranged. The plaintiff has now a suitable 
lot in the Mount Hope Cemetery, where his father aud mother are buried, 
and where he desires to be buried. He appears to be actuated by honest 
and proper motives. 

The defendants received the body upon a quasi trust. There was a 
right in the husband to erect a suitable monument or head-stone, or to dec- 
orate the grave with flowers, and an implied license is given him for that 
purpose. *There is also, I think, an implied license to remove the body to 
a suitable place of burial. The plaintiff is accordingly entitled to a decree 
authorizing him to remove the body, and restraining the defendants from 
interfering with its removal. 


NOTES. 


We report this case in full as it is one of a class of cases that are rarely 
submitted to courts for decision; the suit arises under peculiar circumstances, 
involves rights singular in their character, and requires the adjudication by 
the court of questions of the most interesting nature. 

To whom does the right to dispose of the remains of the dead belong? 

In treating of the question, the following difficulties present themselves: 
(1.) Is there such a thing as property in a dead body? If not, may not the 
coffin or shroud be the subject of property, and would not the title to these 
carry with it the contents —or remains? (2.) It is the duty of somebody to 
bury the dead and protect the remains from insult after burial: may there not 
be, therefore, a quasi property in a corpse, to which certain persons may have 
rights? (3.) If so, what persons have these rights before burial, — the execu- 
tor, the husband, the wife, or the next of kin of the deceased? (4.) After 
burial, in whom are these rights? (5.) Can the body be disinterred? (6.) 
If so, under what circumstances, and by whom? 

‘© A dead body is not the subject of property; and after burial it becomes 
a part of the ground to which it has been committed: ‘ Earth to earth, ashes 
to ashes, dust to dust,’ ’’ said Judge Foster in 99 Mass. 281. 

This, however, has not always been the spirit of the law. In ancient 
Egypt, a son could borrow money by hypothecating his father’s corpse; dur- 
ing the semi-barbarous state of society in the Middle Ages, the law in portions 
of Europe permitted a creditor to seize the dead body of his debtor; even 
in more modern times, it was the practice to arrest and detain dead bodies 
for debt. See the Roman Law, Burn’s Ecc. Law, vol. i. 373 et seg. See also 
the Statutes of Massachusetts and Rhode Island, &c., forbidding it. By the 
common law though the heir has a property in the monuments and escutch- 
eons of his ancestors, yet he has none in their bodies or ashes; nor can he 
bring any civil action against such as indecently, at least, if not impiously, 
violate and disturb their remains when dead and buried. The person, indeed, 
who has the freehold of the soil may bring an action of trespass against such 
as dig and disturb it; and if any one, in taking up a dead body, steals the 
shroud or other apparel, it will be felony, for the property thereof remains in 
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the executor or whoever was at the charge of the funeral. 2 Bl. Com. 429; 
Corven’s Case, 12 Co. 105; Haynes’ Case, id. 113; 3 Inst. 202; The King v. 
Lynn, 2 T. R. 733; Roscoe on Criminal Evidence, p. 604 (6th Amer. ed.); 
1 Chitty, Crim. Law, 44; 1 Hawkins, P. C. 144, 148; Black. vol. iv. p. 
235. See also 13 Pick. 402, where taking articles of dress from the body of a 
dead man, drowned and driven ashore from a wreck, was adjudged a felony. 
The Supreme Court of Indiana, in Bogert v. City of Indianapolis, 13 Ind. 138, 
lays down the proposition that ‘‘ the bodies of the dead belong to the surviving 
relations, in the order of inheritance, as property, and that they have the right 
to dispose of them as such, within restrictions analogous to those by which the 
disposition of other property may be regulated; ’’ though doubtless the weight 
of authority is the other way. See Secor Case, 31 Legal Intelligencer, infra ; 
10 R. I. infra. See also recent Ohio case, reported in Am. Law Times (1871), 
infra. 

The case of Guthrie v. Weaver, 1 Mo. App., infra (1876), goes one step fur- 
ther, and maintains that not only a corpse cannot be the subject of property, 
but even the coffin and shroud pass out of the ownership of the purchasers of 
them. The court held that ‘‘ when a human body has been interred with the 
knowledge and consent of those who, up to that moment, may have owned the 
coffin and shroud, these articles are irrevocably consigned to the earth, and all 
property in the purchasers of them is at an end.’’ But see State v. Doepke, 68 
Mo. 208 (1878), where Guthrie vy. Weaver was virtually overruled, although no 
reference was made to that case. The Supreme Court of Louisiana decided, in 
Ternant, tutriz, v. Bondreau, 6 Robinson, 488 (1844), that jewels and other 
ornaments buried with the dead body belonged to the heir of the deceased, and 
were subject to his disposition. In that case, diamonds and various ornaments 
of gold, including the marriage ring of Madame Ternant, had been deposited 
in her coffin and buried in a brick tomb, in a graveyard at New Orleans. The 
’ tomb was opened by thieves, and the jewels and ornaments stolen, but soon 
afterwards recovered by the officers of justice. The court held them, under 
the provisions of the Civil Code of that State, abolishing the ancient distine- 
tion between things holy and things secular, to be ‘ corporeal things, within 
the domain of ownership,’’ and subject to alienation by the son and heir of 
the defunct; and, consequently, that under a sale and general assignment of 
all his ‘‘ succession,”’ the jewels and ornaments, though remaining undisturbed 
in his mother’s tomb at the time of its execution, passed to the purchaser. 
Whether the purchaser himself could have lawfully broken open the tomb and 
the coffin, to take possession, the court did not decide. 

The French law is particularly careful in protecting the depositories of the 
dead, holding it criminal even to strike a monument offensively with a cane, 
or to use expressions in a cemetery insulting to the memory of its oceupants. 
Vol. ii., Journal du Palais, Tit. ‘‘ Sepulture;’’ De Villeneuve, Table général, 
Tit. ‘‘ Inhumation.”? It holds a tomb to be ‘‘ extra commercium,’’ and not to 
be sold, divided, or estimated as part of an inheritance. 2 Journal du Palais, 
1856, p. 109. 

But the real question in the class of cases we are about to consider is not 
of the disposable, marketable value of a corpse, or its remains, as an article 
of traffic, but it is of the sacred and inherent right to its custody, in order 
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decently to bury it, and secure its undisturbed repose. As Judge Potter said, 
in 10 R. I. 227, ‘‘ Although a body is not property in the usually recognized 
sense of the word, yet we may consider it as a sort of quasi property, to which 
certain persons may have rights, as they have duties to perform towards it aris- 
ing out of our common humanity;’’ but as to the precise question who these 
certain persons are who have rights in and duties to perform toward the 
bodies of the dead, the court was not called upon to lay down any very exact 
rules. 

Where there is a dispute among the parties interested in regard to the dis- 
position of a dead body, it is for the interest of society that the right to dis- 
pose of the remains should belong to somebody. In England, this right 
belongs to the ecclesiastical courts; in this country, to the courts of equity. 
Judge Story, in giving the opinion of the United States Supreme Court in a 
case involving these questions, says: ‘‘ Jt is a case where no action at law .. . 
could afford an adequate and complete remedy. . . . The remedy must be 
sought, if at all, in the protecting power of a court of chancery; operating by 
its injunction to preserve the repose of the ashes of the dead, and the religious 
sensibilities of the living.” Kurtz v. Beatty & Ritchie, 2 Pet. 566-584. 

For the sake of clearness, the cases will be considered under two heads: — 

(1.) Before burial. (2.) After burial. 

(1.) Before burial. 

(a.) As to the duty of burial. 

So universal is the right of sepulture, that the common law, as it seems, 
casts the duty of providing it, and of carrying to the grave the dead body, 
decently covered, upon the person under whose roof the death takes place; for 
such person cannot keep the body unburied, nor do any thing which prevents 
Christian burial; he cannot, therefore, cast it out, so as to expose the body to 
violation, or to offend the feelings or endanger the health of the living. Rex 
y. Stewart, 12 Ad. & Ell. 773 (4 E. C. L. R.). 

That it is the duty of executor to bury the deceased in a manner suitable 
to the estate he leaves behind him, see 42 Penn. St. 295. That executor 
must bury deceased, see Williams on Executors, p. 829; 10 Pick. 154. The 
case of Ambrose v. Kenison, 10 C. B. 776, holds that husband is bound to bury 
his deceased wife, and wife shall bury deceased husband. See also Chappell v. 
Cooper, 3 M. & W. 259, and 1 H. Black. 90. Sears v. Gidday, just decided by 
the Michigan Supreme Court, 2 Northwestern Rep. n. s. 367, where it was 
held that a husband’s liability for the funeral expenses of a deceased wife is 
not affected by the fact that she left her property by will to another, and that 
person assisted in the arrangements and direction of the funeral. 

(b.) As to place of burial. 

It has been said that the expressed wishes of a testator as to the disposi- 
tion of his remains will prevail over the wishes of the family. 4 Bradf. 503. 
When there is no testamentary disposition, the cases intimate that the husband, 
wife, or widow shall control as against the next of kin. In Durell vy. Hay- 
ward, 9 Gray, 248, Bigelow, J., said: ‘‘ The indisputable and paramount 
right, as well as duty, of a husband to dispose of the body of his wife by a 
decent sepulture, in a suitable place, carries with it the right of placing over 
the spot of burial a proper monument or memorial; ’’ and a husband who 
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removed a gravestone, placed at his wife’s grave by her mother, for the pur- 
pose of substituting another, was not held liable as a trespasser. 

In Ohio, a husband was allowed to bring an action for maltreating the dead 
body of his wife. This case is reported in the American Law Times for July, 
1871. The facts were these: The body of the plaintiff’s wife was delivered 
to the defendants, who were physicians, for the purpose of dissecting the 
throat, in order, in the interest of science, to discover the cause of death. 
The defendants promised to perform the operation in the presence of the 
friends of the deceased, and to give the body a decent burial. By statements 
of the dangers of infection, the defendants deterred the friends from attempt- 
ing to see the remains at the medical college, and held a pretended funeral on 
the day before the time appointed. It appeared afterwards that they had re- 
tained the body for general dissection, and performed the funeral ceremonies 
over a coffin filled with rubbish. Upon a discovery of this fraud, and upon 
threats of criminal prosecution, the defendants sent the body in a rough box to 
the relatives of the deceased. The husband, who had been absent from home, 
upon his return, brought suit for laceration of feelings, expense of recovering 
the body, &c., and for the fraud. Prentiss, J., in overruling a demurrer filed 
by the defendants, said: ‘* The laws of humanity and public policy require that 
some person shall have aright to the custody and care of a body, forthe pur- 
pose of securing it a decent burial. For this purpose the law gives a husband 
the right to the custody of the dead body of his wife, a parent of a child, and 
a child of a parent. But it would be useless to give this right if the husband 
is not protected in its exercise.’’ 

In Pennsylvania, Wynkoop v. Wynkoop (infra) also intimates that disposi- 
tion of body belongs to wife or husband before burial. 

(2.) After burial. 

For a very elaborate and eloquent opinion and review of the history of burial, 
from the remotest antiquity, see Sir William Scott’s (Lord Stowell) opinion 
in 3 Phillimore, 335; a more recent discussion of the subject will be found in 
4 Bradford’s Reports, 503, where the law of burial, in its relations to the 
place of interment and the protection of the dead body, was discussed at great 
length by the Hon. Samuel B. Ruggles (1856), in a learned report to the Su- 
preme Court of the city of New York, in the matter of widening Beekman 
Street, which took away certain vaults for the burial of the dead, and required 
the disinterment and reinterment in some other place of the dead bodies con- 
tained in them. In one of the graves lay the body of Moses Sherwood. His 
daughter, Maria Smith, claimed that the remains of her father be reinterred 
in a separate grave, and that the necessary expenses be defrayed out of the 
bonds in court. The referee was of the opinion that this claim should be 
allowed; and his report was confirmed in all respects by the Supreme Court. 
Mr. Ruggles submitted to the court the following conclusions: that the right 
to bury a corpse and to preserve its remains, in the absence of any testamen- 
tary disposition, belongs exclusively to the next of kin; that the right to pro- 
tect the remains includes the right to preserve them by separate burial, to 
select the place of sepulture, and to change it at pleasure. 

This case has been cited with approbation by the courts of other States, 
and is a thorough discussion of the subject as far as it goes. It gives the right 
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to protect the remains, to select the place of burial, and to change it at 
pleasure, to the next of kin; but the referee adds, in a note to the original 
report, an explanation of the term ‘next of kin:” he says it was not em- 
ployed for the purpose of denying or questioning the legal right of a surviving 
husband to bury his wife’s remains, or to reinter them if disturbed. The 
particular case before the referee being that of a daughter claiming the rein- 
terment of her father, it was not necessary to examine the abstract question of 
the priority of the marital rights of a surviving husband over that of the 
kindred by blood; and for the same reason it was not necessary to decide what 
disposition of the remains the courts would make where there was a disagree- 
ment among the next of kin. 

Mr. Ruggles adds, ‘‘ The adjudication of these particular questions, when- 
ever they shall arise, will not be found free from difficulty, as no legal rule for 
their government appears to be clearly or fully established by judicial decision 
or statutory regulation, either in England or America.’’ Since this report was 
written, however, these precise questions have been presented to the courts of 
several of the States, and the cases seem to admit of at least one general prop- 
osition on the subject, viz. : 

_ When the remains have ie buried by the consent of the parties interested, and 
afterwards, for no other reason than that a quarrel has arisen among the relatives 
of the deceased, it is desired to change the place of burial, the courts in most States 
deny that there is a right in either husband, wife, or next of kin to make the remocal. 

Thus, in Wynkoop v. Wynkoop, 42 Penn. St. 293 (1862), the wife was not 
allowed to remove the remains of her husband against the will of the next of kin. 
The case was this: Colonel Francis Wynkoop died suddenly at his residence at 
Valencia, in September of 1857, and was buried with military honors in his 
mother’s burial lot at Mount Laurel Cemetery. The following November, the 
widow, wishing to remove the remains of her husband, filed a bill in equity in 
her own right as widow and as administratrix of her husband’s estate against 
her husband’s mother, brother, and sister, praying an injunction restraining 
them from interfering with the removal. The court, in dismissing the bill, 
said: ** The bill asserts a fixed legal right in the plaintiff in two capacities: 
(1) As administratrix; (2) As widow. As to the first, the absolute duty to bury 
terminated with the burial; second, as widow, in this case she would appear 
to have no rights after the interment. Suppose a woman has had three hus- 
bands, who have all died leaving her a widow (3 Rawle, 304), is she to be bur- 
dened with the duty and vested with the charge of their three bodies, against 
the expressed wishes of the blood relations and next of kin of each? .. . 
The fact that the body is deposited in the burial-place of his mother in con- 
secrated ground, and that he was buried with the ceremonies of the church 
and with the honors of war, is sufficient to justify us in refusing permission 
to a removal under the circumstances. 

E converso, the next of kin were not allowed to remove remains against the 
will of the wife, in the Secor Case, reported in 31 Legal Intelligencer, 268. 
The widow had decently interred the remains of her deceased husband, 
when the son, who averred that he had purchased a lot of ground pursuant 
to the instructions of his father, and partly with his own money (for a 
family burial-place), insisted upon that being the proper place of inter- 


XUM 


64 LAW OF BURIAL. 


ment. The Supreme Court for King’s County, New York, upon motion 
of the widow, granted a perpetual injunction to restrain the son from 
removing the remains of his father. Mr. Justice Pratt said: ‘‘ In the pres- 
ent case, the body was buried in a proper place, without dissent. By what 
right, then, can the next of kin claim a removal against the will of the sur- 
viving wife? It certainly cannot be upon the reasoning that they have an 
interest in the body as property, for it is clear that there can be no property in 
acorpse. If a party who furnishes the coffin and habiliments retains or ac- 
quires a property in them after burial, —and probably he does sufficiently to 
insist that no other person shall remove or convert them to another purpose, — 
then, if the doctrine of the defendant herein obtained, it would present the 
anomalous spectacle of a body taken in a state of nudity from the grave, 
where the widow had placed it, and from thence transported to other ground. 
. . . A proper respect for the dead, a regard for the tender sensibilities of 
the living and the due preservation of the public health, require that a corpse 
should not be disinterred or transported from place to place, except under 
extreme circumstances of exigency.”’ 

A recent case in the Court of Common Pleas in Philadelphia established a 
third phase of this rule, and dismissed an application from several next of kin 
to remove remains against the will of others of the next of kin in the same degree. 
The case was Lowry v. Plitt et al., reported in vol. xi., Amer. Law Review, 
781, and also in Amer. Law Reg., 1877. 

The facts were these: Mrs. Lowry died in 1866. At the time of her death, 
neither she nor any of her children had any place of family sepulture, and 
her remains were interred, without objection from any of her children present 
at her death, in a lot belonging to her sister, Mrs. Plitt. Three years later, 
one of the sons, Lowry D. Lowry, died, leaving a will wherein he bequeathed 
$5,000 to be appropriated to building a family tomb, in which he directed to 

* be placed the remains of his mother and all other members of his family who 
had died. The executors of his will, together with three brothers of the de- 
ceased, filed a bill praying permission to remove the remains of their mother 
from their aunt’s lot. Before the argument, one of the three sons of Mrs. 
Lowry, complainants in the bill, died, and another one withdrew from the 
cause, and opposed the removal. In dismissing the bill, the court (Finletter, 
J.) said: ‘* The law regards with favor ‘ the repose of the dead.’ When they 
are inurned in the places selected by them, it must be something more than 
sentiment or abstract right which will induce us to enforce the claim of the 
next of kin, by the invasion of the burial-place of another. In such case it 
may well be questioned whether the right of the next of kin exists at all.” 
The court intimates very strongly in this case that, even had all the next of 
kin joined in their petition to remove the remains, against the will of a stranger 
in whose lot they were buried, it would not have altered the decision. But 
see 4 Bradf., supra. 

A late Missouri case coincides with the preceding cases, — Guthrie v. 
Weaver, 1 Mo. App. 136. Here, Maggie Guthrie, wife of the plaintiff 
and daughter of the defendant, died at the residence of her father, in 1875. 
She was buried, with the consent of her husband, in her father’s burial 
lot. After the funeral, the plaintiff and defendant quarrelled violently. The 
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plaintiff then brought an action of replevin to recover the coffin and shroud 
containing the remains of his wife. Pending the trial, the remains were 
disinterred by the sheriff, and reburied in the husband’s lot. The jury gave 
a verdict of one cent to the husband. The father appealed. Bakewell, J., 
in reversing the decision of the lower court, said: ‘‘ It is shocking to human- 
ity that such a contest should have been carried on in such a manner and 
through such agencies. ... There is no property in a corpse; the relations 
have in regard to it the right of interment ; and this right having been once 
exercised by the father, though against the husband’s consent, or by the hus- 
band, though against the consent of the father, no right to the corpse remains, 
except to protect it from insult.’” The court did not, however, order the 
plaintiff to return the remains to their original resting-place, but gave costs 
to defendant, and refused to deal with the remains. 

In France, the contending claims of the husband and of the blood relatives 
have repeatedly become the subject of legal controversy; but the decisions are 
contradictory and conflicting, and define no general rule. Three interesting 
cases on this subject may be found in the “ Recueil général des Lois et des 
Arréts ’’ for 1853, by De Villeneuve, part 2, p. 592. In one, the husband was 
not allowed to remove his wife’s remains against the will of the next of kin; 
in the other two, he was allowed to do so. Thus the tendency of the French 
law would.appear to be the reverse of ours, if three cases can show the law. 

The cases that have been considered thus far refuse to allow any interference 
with the graves of the dead under the particular statements of facts given, 
and while the judges intimate that circumstances might arise of such exigency 
as to admit of the interposition of the court, yet they scrupulously refrain 
from throwing any further light on the subject. 

It was reserved for the Rhode Island court to master the difficulty in a 
legal point of view, and lay down the abstract rule, that the person who has 
the legal title to a burial lot in a cemetery is not the owner of the bodies buried 
therein, but holds them as in trust for the benefit of all who, from family or 
friendship, have an interest in them, and a court of equity will administer this 
trust, if the owner of the lot mismanages it. This case was Pierce and Wife 
v. Proprietors of Swan Point Cemetery and Almira T. Metcalf, 10 R. I. 227. 
The facts were these: Metcalf, the deceased, was buried, with the consent 
of his widow, in the burial lot in Swan Point Cemetery, which he himself 
had purchased. At his decease, this lot became, by inheritance, the prop- 
erty of his only daughter, Mrs. Almira F. Pierce. Thirteen years later, 
the widow, against the consent of Mrs. Pierce, removed the remains of her 
husband to another lot in the same cemetery, whereupon the daughter filed a 
bill in equity to compel the restoration of the remains to their first resting- 
place. The widow demurred to the bill, for want of equity. The court, 
in overruling the demurrer, was of the opinion that the remains should be 
restored to the place from which they had been taken. In delivering the 
opinion, Potter, J., said: ‘* The person having charge of a dead body cannot 
be considered as the owner of it in any sense whatever. He holds it only as 
a sacred trust for the benefit of all who may, from family or friendship, have 
an interest in it; and we think that a court of equity may well regulate it 


as such, and change the custody, if improperly managed. So, in the case of 
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custody of children, certain persons are prima facie entitled to their custody, 
yet the court will interfere and regulate it. We think these analogies furnish 
a rule for such a case, and one which will probably do most complete justice, 
as the court could always interfere in case of improper conduct ; e.g., preventing 
other relatives from visiting the place for the purpose of indulgence of feeling, 
or testifying their respect or affection for the deceased. 

The boundaries of this case are clearly marked. ‘The owner of a burial lot 
has a trust to carry out which would be governed by the same rules as any 
other trust. If he mismanages the trust, acourt of equity would remove him; 
but if he merely quarrels with the cestui que trust, — the relatives and friends of 
the deceased in this instance, —a court of equity would refuse to remove him, 
as they would refuse to change a guardian who quarrelled with his ward but 
who did not mismanage her property. The Massachusetts case which stands 
at the head of our note follows this decision, but at the same time goes much 
further. Judge Morton says: ‘* I think that the right in the husband to select 
the place of burial of the wife involves the right to change it, if from a change 
of circumstances or other good reasons he desires todo so. Thus the Massachusetts 
law agrees with Rhode Island in every thing but the interpretation of the 
words ‘* change of circumstances or other good reasons.’”” The Rhode Island 
case holds them to mean improper conduct on the part of the owner of the lot, 
the trustee, in any thing relating to the execution of his trust; e. g., preventing 
other persons from visiting and decorating the grave, &c., in fact, any thing 
which would make him liable to removal under the established laws relating 
to trustees, whereas, in view of the facts in the Massachusetts case, we cannot 
interpret “‘a change of circumstances’”’ to signify any thing more than a 
strong desire on the part of the husband to have the remains of his wife 
removed from the burial-place belonging to her sisters, to whom he has become 
estranged; for, in that case, the husband was allowed to visit and decorate the 
grave as he chose (although it was shown that he had seldom cared to do so), 
and even a permit was offered him to be buried, at his decease, by his wife’s 
side, This decision virtually does away with the Rhode Island theory of trus- 
teeship, and leaves the law still in doubt. The whole question in Massachu- 
setts now turns on the interpretation of ‘‘a change of circumstances or other 
good reasons.” There must inevitably be a change of circumstances in every 
case, —how material a change is necessary? ‘‘ Or other good reasons,’? — 
quo judice? The law on this subject is gradually developing, and Judge Mor- 
ton just stops short of settling it, and giving the absolute right to the husband. 
The expressions he uses are vague, and possibly intentionally so. The next 
step will be to explain these expressions, and if they are found to mean that 
any reason is a ‘* good reason ’’ which does not conflict with the rights of the 
community at large, then the husband has absolute right to, absolute control 
over, the remains of his wife. As the law now stands, each case will rest in 
the discretion of the particular judge who hears it; and controversies of this 
nature, perhaps more bitter and lamentable than any others, cannot as yet be 
settled until there has been a public reviewal of all the facts in a court of 
justice. 


Francis L. We__MAN. 
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The Law of Domicil as a Branch of the Law of England, stated in the Form of 

Rules. By A. V. Dicey, B.C.L., Barrister-at-Law, and formerly Fellow 
of Trinity College, Oxford; One of the Junior Counsel to the Inland Reve- 
nue; Author of ‘‘ Rules for the Selection of Parties to an Action.’? Lon- 
don: Stevens & Sons. 1879. 8vo. pp. xvi, 386. 


Mr. Dicey’s well-known work on Parties was, we believe, the first text- 
book to adopt the form of Macaulay’s Penal Code for India. The law is re- 
duced into a series of definite rules, followed by examples and by such comments 
and explanations as the fact of private authorship makes necessary. Sir James 
Stephen, Mr. Pollock, and others have since aided to make this method popu- 
lar; but Mr. Dicey may fairly claim to be a leader of fashion, and in the pres- 
ent volume he adheres to the’ mode which he did much to introduce. Those of 
us who doubt whether codification is expedient on either theoretical or practical 
grounds will attach less importance than others of a different way of thinking 
to the peculiarities which announce a book as a candidate for enactment. But 
if that event were destined to come to pass, Mr. Dicey’s work seems to us a 
more exact and felicitous statement of the law than has been achieved by most 
of those who have made similar attempts. 

A very noticeable feature of the treatise is the self-restraint with which it 
is written. The author is a man of brilliant talents, yet the reader first per- 
ceives his industry and patience. He possesses an extraordinary command of 
eloquent English, yet the most noticeable point of style is the laborious exclu- 
sion of ambiguous language. These are the marks of first-rate work, and Mr. 
Dicey has, in fact, produced a most admirable book upon a subject which the 
present state of the law makes most perplexing. 

We are inclined to believe that the choice of the more limited subject, Dom- 
icile, in place of the Conflict of Laws or Private International Law, is wise. 
Peculiar consequences are attached to the facts constituting domicile, and those 
which are attached to them in one branch of the law throw light upon the 
consequences in another. This test shows that Domicile is more than a merely 
dramatic circumstance, and gives the chosen title a justification which it 
would be hard to extend to the broader one. 

The work is strictly confined to a statement of the rules which are applied 
by English courts, and this is made almost necessary by a reason not at all 
flattering to modern law. No body of rules has been worked out as yet, which 
all civilized States would accept. The nations of Europe are not unanimous 
even as to whether the capacities and rights which in England are referred to 
domicile should not rather be decided by citizenship or allegiance. There is 
this strong argument for the latter, that when it is changed, a change of legal 
status is contemplated, while the legal effects of a change of domicile are rarely 
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thought of. Supposing the English doctrine on this point to be accepted, 
there is still a conflict of laws in a deeper sense than that which gave Judge 
Story his title. Such a conflict may arise not only as to the consequences to 
be attached to domicile, but as to the fact of domicile itself. Apart from 
treaties or legislation, the courts of England may hold a man domiciled in 
France when the courts of France would hold him domiciled in England. The 
conflict becomes more striking, however, when the question arises not on the 
domicile, but on the consequences attributed to it. Railroads and ocean steam- 
ers have not yet brought about a consensus as to the principles by which such 
vital matters as marriage, divorce, and legitimacy shall be tested. The effect 
which has been allowed to domicile in England seems to have varied, as it has 
touched the jurisdiction of an English or a foreign court, the extension of do- 
mestic doctrine or respect for foreign law. In past times, at least, a student 
can hardly help feeling that courts have been more eager to apply familiar rules, 
than to spare innocent parties the calamity of hearing that they have been liv- 
ing or were born in disgrace. The law seems to be in a state of transition 
towards liberal and reasonable doctrines, but hardly yet to have established 
them. 

The first part of Mr. Dicey’s work, after careful preliminary explanations, 
is devoted to the Nature, Acquisition, and Change of Domicile. The second, to 
Ascertainment of Domicile, an instructive discussion of the rules of evidence 
or the proof of domicile as distinguished from the rules concerning the sub- 
stantive facts which constitute it. Then come the Legal Effects of Domicile. 
In this part, a discussion of status as affected by domicile precedes the chapter 
on Marriage, Divorce, Assignments of Movables, &c. The different views 
which have been taken of the effect of domicile on legal condition or capacity, 
and the present state of the English law, are explained with great clearness, 
but only to make darkness visible, and give another proof that codification of 
this branch of the law without reform would be premature. Mr. Dicey 
thinks that the English courts show more inclination than formerly to take 
domiciliary status into account in respect of transactions outside the country 
of domicile. On the other hand, a recent Massachusetts case has gone far to 
show that it will be disregarded in matters of contract. Milliken v. Pratt, 125 
Mass. 374. It would at least conduce to clearness if domicile were excluded 
from consideration in ordinary case of contract, sale, or gift, and allowed con- 
trol in matters of legitimation, marriage, divorce, and universal successions, or, 


as Mr. Dicey perhaps better calls them, general assignments of movables (by 


marriage, bankruptcy, or death). 

A multitude of most interesting points are suggested to the reader as he 
goes along, but they cannot be taken up in a book notice. We can only ex- 
press the hope that many will look for themselves, and that the book may 
achieve the high position it deserves in this country as well as in England. 


A Draft Code of Criminal Law and Criminal Procedure. By Epwarp D1iLLon 
Lewis. London: C. Kegare Paul & Co., 1 Paternoster Square. 1879. 
One is favorably inclined to this book by its attractive form, by the author’s 

instructive preface, by his evident learning, and by the reflection that he must 

have bestowed a very great amount of labor upon it, —labor that can bring 
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him but small pecuniary return. ‘I .venture,’’ he says, ‘‘in all modesty, to 
bespeak considerate criticism for a work to which I have devoted the utmost of 
my humble ability, that it might not be entirely unworthy of its great subject, 
— the Crown Law of England.” 

The book embodies an effort by a single hand to put the whole criminal 
law of England, including criminal procedure, into a code. It contains a full 
collection of forms. The author has not confined himself to stating law as it 
is, but has suggested improvements freely. The preface was written before 
the new criminal code of the present British administration was laid before 
Parliament. A supplement to the preface, dated February, 1879, draws at- 
tention to the fact that the author ‘‘ had made considerable progress with the 
draft code ’’ before the announcement of the government’s intention to intro- 
duce its bill, and that he “did not feel at liberty to relinquish a work which 
was then far advanced towards completion.”’ 

This volume, then, presents itself in time to give to the English legislature 
the opportunity of profiting by a comparison of it with the labors of Sir James 
Stephen. His draft code, upon being introduced into Parliament by the gov- 
ernment last year, was referred to a learned commission consisting of Lord 
Blackburn, Mr. Justice Barry of Ireland, Mr. Justice Lush, and the author. 
The commissioners speedily sent in their report with an amended draft of the 
bill, which now lies before Parliament. The comments of the English press 
upon this bill would lead one to suppose that it was likely to be passed; but the 
government have lingered over it, and a long letter from the Lord Chief Jus- 
tice of England, which was printed among the parliamentary documents last 
summer, may lead one to some distrust; the Lord Chief Justice closes his let- 
ter with a statement of his ‘* profound conviction that the bill is as yet far from 
being in a condition in which it ought to become law.”’ 

Mr. Lewis, speaking of the government bill as originally introduced, ob- 
jects that ‘it does not fulfil the primary condition of embracing the whole 
subject of which it professes to treat;’’ that “it is a digest rather than a 
code;’’ that it leaves a great part of the common law and statute law unre- 
pealed; that ‘definitions are frequently at fault; simplicity of structure 
and language disregarded; technical injustice retained; property protected in 
the old feudal spirit; humanity neglected; the privilege of free and public 
meeting and discussion invaded; the power of arbitrary arrest left uncurbed; 
even the right to bail curtailed.”” He objects to the reference of the bill to 
“three judges and the author of the measure exclusively, — a course at which 
considerable dissatisfaction has been expressed, and which will do little or 
nothing to render its progress through Parliament facile.’’ And in a passage 
which throws light on the author’s own qualifications and purpose, he adds: 
“1 at least claim for my work this, that it is the outcome of an extensive and 
varied actual practical experience of the subjects of which it treats; that, whilst 
it is exclusively the emanation of a single mind, . . . I have been careful to 
follow and to preserve every thing that is good in our own existing laws; to be 
in harmony with the progress of modern thought; and jealously solicitous of 
popular rights and liberties, which a criminal code presents abundant opportu- 
nities of invading, dealing as it does not only, as is sometimes commonly [sic] 
supposed, with crimes and criminals, but with the rights of free discussion, 
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public meetings, combination for the redress of grievances, and other of the 
most precious and valued privileges of Englishmen.”’ 

‘The quality of the execution of this work can best be indicated by compar- 
ing a few of its provisions with those of the bill now before Parliament. 

At sect. 552 the author deals with Assault. ‘+ Is guilty of an offence, and li- 
able upon conviction thereof to imprisonment, either with or without hard labor, 
for any period not exceeding six months; Whoever intentionally and without 
lawful justification or excuse: (a) Uses or causes to be used or attempts to use, 
any force to the person of another, or to the clothes which such person is wear- 
ing, without his consent or with his consent, if such consent has been obtained 
by any threat or fraud; (+) Uses any gesture to another from which it may 
reasonably be believed that the person using such gesture intends to use any 
force to such other person, without his consent, or with his consent, if such 
consent has been obtained by any threat.or fraud.’’ 

The Parliamentary code, sect. 203, is as follows: ‘‘ An assault is the act of 
intentionally applying force to the person of another directly or indirectly, or at- 
tempting or threatening by any act or gesture to apply such force to the person 
of another, if the person making the attempt or threat has, or causes the other 
to believe upon reasonable grounds that he has, present ability to effect such 
purpose.”” And then sect. 206: ‘‘ Every person who commits an assault shall 
be guilty of an indictable offence, and shall be liable upon conviction thereof to 
one year’s imprisonment with hard labor.”’ 

Take also the subject of Attempts. Mr. Lewis, at sect. 474, says: ‘* An at- 
tempt to commit an offence, within the meaning of this code, is an act done or 
omitted in furtherance of an intention, on the part of the person committing or 
omitting such act, to commit the said offence, and which is, under ordinary 
conditions, reasonably calculated for the commission thereof, but which is not 
in fact either committed or completed from any cause, and whether or not its 
commission in the manner proposed was or was not possible, owing to any 
circumstances of which the person attempting to commit such offence was 
ignorant, or over which he had not control.” 

This is certainly very clumsy. There are too many words, and they are un- 
skilfully placed. 

The Parliamentary code, sect. 74, reads: ‘* An attempt to commit an offence 
is an act done or omitted with intent to commit that offence, forming part of a 
series of acts or omissions which would have constituted the offence if such 
series of acts or omissions had not been interrupted, either by the voluntary 
determination of the offender not to complete the offence, or by some other 
cause. Every one who, believing that a certain state of facts exists, does or 
omits an act the doing or omitting of which would if that state of facts 
existed be an attempt to commit an offence, attempts to commit that offence, 
although its commission in the manner proposed was by reason of the non-exist- 
euce of that state of facts at the time of the act or omission impossible.’? 

Upon this section of the parliamentary bill Lord Chief Justice Cockburn, in 
his letter, makes the following sharp criticism: ‘* We have in sect. 74 a defini- 
tion of ‘ an attempt to commit an offence ;’ a very simple matter, I should have 
thought, and which pretty well spoke for itself. If it was necessary to define 
it, I should have said it was ‘an act or acts done with the intention of com- 
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mitting the offence, but which failed in effecting the purpose.’’’ It is safe to 
say that none of these definitions is free from grave objection, and that the 
Lord Chief Justice’s is not the least bad. 

There is not space to quote more from the ‘‘ Draft Code,” or to comment 
upon what we have quoted. Enough has been given to show that, while the 
author has serious defects of style, his work may profitably be consulted by 
the English Parliament before it passes the bill now lying before it. Among 
the changes proposed by Mr. Lewis is the abolition of the doctrine of marital 
coercion, of the distinction between felonies and misdemeanors, and of the 
grand jury. He abandons also the use of the term ‘‘ malice.’’ He provides 
for the creation of a separate Supreme Court of Criminal Judicature, for 
compelling accused persons to testify, but not under oath, and for substituting 
a very brief ‘* Act of Accusation” for the present forms of indictment. Of 
the parliamentary bill it is also true that it abolishes the distinction of felonies 
and misdemeanors, and the doctrine of marital coercion, and drops the term 
“ malice;”’ that bill also provides for a separate criminal court, and for the 
examination of accused persons, but only at their option; and nothing could be 
briefer than the form of indictment which it authorizes. 

_ It is a subject of hearty congratulation that these serious attempts are being 
made for the codification and reform of the criminal law. The present con- 
dition of this branch of the law in England and in this country is disgraceful: 
no branch of the law is so much neglected by the profession and by the courts, 
while none is more important. But it takes something more than the prep- 
aration of a code, whether good or bad, to get it made into a law. When one 
remembers Livingston’s Penal Code for Louisiana, made with so much devo- 
tion and so much genius fifty years ago, and never enaéted; the elaborate 
English Digest of Criminal Law, prepared through ten years and accompanied 
by several learned reports, finished in 1843, and never enacted; the valuable 
Massachusetts Penal Code, made, as the learned commissioners remarked, with 
“an immensity of labor,’’? and completed in 1844, but never enacted; the 
Penal Code of New York, printed in 1865, and never enacted; and the Indian 
Penal Code, prepared in 1837, but delayed in vain for the adoption of a code 
in England, and not enacted until 1860, — remembering all these things, one 
cannot feel sanguine as to the result of these new efforts. But we trust that 
they may succeed in England, and that among the capable young lawyers in our 
own neighborhood some one may be found who will take up this much-needed 
reform, and see it through. He will find that the way is largely made ready 
for him by the vast and noble, though ill-rewarded, labors of those who have 
gone before him. 


A Practical Treatise on the Authority and Duties of Trial Justices, District, 
Police, and Municipal Courts in Criminal Cases. With Forms in Criminal 
Proceedings and Precedents of Complaints, Indictments, and Special Pleas. 
By Frankiin Fiske Hearp. Boston: Little, Brown, & Co. 1879. 

The Principles of Criminal Pleading. By FRANKLIN Fiske Hearp. Boston: 
Little, Brown, & Co. 1879. 

Mr. Hearp is a learned criminal lawyer, whose name is familiar as one of 
the editors of the Leading Criminal Cases, and in connection with other well- 
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known books. In the ‘ Practical Treatise,” a work of local (Massachusetts) 
law, he has furnished a collection of precedents, accompanied by such expla- 
nations and authorities as will enable the magistrate or the lawyer to follow 
intelligently the course of a criminal proceeding from the beginning to the end. 
The scope of the work is concisely indicated at the beginning of the last of the 
three ‘* Parts’? into which it is divided: ‘‘ Having in the First Part of this 
work pointed out the duty of a magistrate in the different stages of a criminal 
prosecution, and in the Second Part given the form of a record in all its parts, 
from the commencement to the conclusion, together with other forms made 
use of in such prosecutions, the residue of the volume will contain the forms 
and precedents of complaints and indictments for most of the crimes, both at 
common law and by statute, which are the subjects of a public prosecution.” 

It is a book likely to be very useful, indeed indispensable, to the criminal 
lawyer in Massachusetts. ; 

Mr. Heard’s Treatise on Criminal Pleading is designed for the use of stu- 
dents, and forms part of a series of books of that class which the publishers of 
this treatise are now issuing. It is a clear and learned book rather than a 
profound one. The author has “endeavored to state those doctrines and rules 
of the law of Criminal Pleading which are common to all the United States; 
omitting what is purely local law, and citing only such cases as seem necessary 
to illustrate and support the text.’’? In selecting these cases there might with 
advantage have been a more free resort to other courts than those of England 
and Massachusetts. It is to be hoped that in a second edition this will be 
done. Of course, in such a book it is not expected that the citation of author- 
ities should be very full; but it should be of a wider range. 

This book will got take the place, for a learner, of the treatises on the sub- 
stantive criminal law; but, as presenting in a compact and convenient form 
the main points of criminal pleading, it may be recommended to students as a 
companion for those works. We understand that it is so recommended at the 
Law School of Harvard College. 

A really good elementary treatise on the substantive Criminal Law in this 
country is yet a desideratum. 


The Life and Epoch of Alexander Hamilton. A Wistorical Study. By the Hon- 
orable GeorGe Sura, Chief Justice of the Marine Court. Boston: Hough- 
ton, Osgood, & Co. 1879. 


WE are always glad to welcome a new biography of Alexander Hamilton. 
The first portion of this work, which was evidently written at a different time 
and without any reference to the biography which follows it, is an able though 
somewhat discursive essay upon what the author calls the Epoch of Hamilton. 
We think that it would have been better if the author had published this por- 
tion of the book as a separate treatise. We do not feel called upon, however, 
to make an extended criticism of either part of the book, as the biographical 
portion of it is completed only to the year 1777, when the young captain of artil- 
lery became the aide-de-camp of General Washington, five years before he be- 
gan the practice of the law, and we do not purpose to notice works of historical 
interest only. We hope that the author will feel encouraged to complete the 
work at some future time, as suggested in his preface, and give to the profes- 
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sion an adequate history of Hamilton as a lawyer. This hope we venture to 
express, because we are convinced by the work before us that Judge Shea can 
do justice to the subject. We have already voluminous histories or treatises 
upon Hamilton the Soldier, the Maker of Constitutions, the Pamphleteer, the 
Party Leader, the Statesman, and the Financier; but of the legal life of the man 
who began to practise law at the age of twenty-six, and who at once became the 
first lawyer of the great State of New York, we have almost nothing. Mr. 
Parton, in his Life of Aaron Burr, has given us so lifelike a picture of his hero as 
a lawyer, that we can follow him from his office to the courts, and trace his re- 
markable career of professional success step by step; but the legal life of his 
more successful rival and the far greater lawyer is to the present generation of 
lawyers a mere tradition, —the shadow of a name. Judge Shea will do the 
profession a great service if he will complete his present work, and portray the 
great lawyer as vividly as he has the early life ot the soldier. 


A Digest of Cases of Trade Mark, Trade Name, Trade Secret, Good Will, &c., 
decided in the Courts of the United Kingdom, India, the Colonies, and the 
United States of America. By Lewis Boyp Sepast1an, B.C.L., M.A., of 

Lincoln’s Inn, Barrister-at-Law. London: Stevens & Sons, 119 Chancery 
Lane. 


Mr. SeBAsTIAN has within a year or two written a treatise on trade marks, 
which certainly has merit as a compilation. He now supplements that work 
with a digest of all the cases on that and kindred subjects, from the earliest 
adjudication in the time of James I., down to September, 1878. In fact, he 
brings his work, so far as the action upon applications for registration of trade 
marks is concerned, down to a still later date; the latest decision of the Master 
of the Rolls cited on that point being of date May 9, 1879. 

An examination of a digest of trade-mark cases, especially of one arranged 
as this is, chronologically, shows what a wonderful growth has obtained in this 
branch of law during the past quarter of a century. It is astonishing that the 
attention of courts has been called to questions of this nature at so compara- 
tively recent a date. When we reflect upon the immense trade of Great Britain, 
we would expect to find that manufacturers and dealers had at a very early 
period adopted this method of distinguishing their goods; and we should also 
expect to find numerous instances of infringement of proprietary marks and 
symbols. So, too, in our own country, especially in the large manufacturing 
States, one would suppose cases of this character would be frequently met. But 
the contrary is the fact. The book before us contains only three purely trade- 
mark cases which were decided prior to the beginning of this century. Indeed, 
there were few cases of any importance decided before the year 1840. The 
““Thomsonian Medicine” case, the ‘* Howqua’s Mixture’’ case, and the 
“Millington ’’ case, are the only ones we notice, and they were decided in 
1837 and 1838. The ‘‘ London Conveyance Company ”’ case, and the case of 
Blofield v. Payne, were decided from one to four years earlier. But they are 
neither of them strictly trade-mark cases. The reports of some of the United 
States do not contain a single trade-mark case. In those of other States only 
one or two are found. And, strange as it may seem, while New York has 
furnished a large proportion of the trade-mark cases decided in this country, 


XUM 


74 BOOK NOTICES. 


her neighbor, Pennsylvania, rich as she is in manufactures and commerce, has 
very few. 

From the year 1840 down to the present date we find most of the leading 
cases on this subject. And what is remarkable, some of the ablest decisions, 
which have become universally recognized authorities, have been rendered by 
inferior courts; at least, courts not of the last resort. Prominent among these 
is the case of Amoskeag Manufacturing Company v. Spear, decided by Judge 
Duer. 

A very careful examination of this digest has satisfied us that Mr. Sebastian 
has succeeded in collecting all the cases on the subjects embraced in the scope 
of his work. But the same may also be said with truth of Mr. Coddington. 
The only advantage in this re,pect which the later work possesses is, that it 
contains some cases, especially those growing out of applications under the 
registration law, which had not been decided when the former work was 
published. Mr. Sebastian’s book, however, lacks the French cases, which 
form a very valuable part of Mr. Coddington’s, while the English compiler 
takes a somewhat wider range than the American. The English digest is by 
no means limited to trade mark, or even kindred subjects. Cases involving 
every business relation find a place in it. Turning over the pages at random, 
we find two cases (Jendwine v. Slade and Power v. Barham) which involve 
only questions of warranty of the genuineness of pictures sold; one, that of 
Gillespie v. Marshall, which was only an ordinary suit for breach of contract. 
The case of Ward v. Drat merely decides that equity will not grant an injunc- 
tion to prevent a libel. We cannot perceive what place these and similar cases, 
many of which the book contains, have in a work of this character. 

In respect to conciseness and accuracy of statement, the book before us 
possesses a fair degree of merit. ‘The main questions decided are succinctly 
stated, without being obscured. In many of the cases extracts from the judges’ 
opinions are given; and the selections have been judiciously made. In some 
instances, it is true, points of considerable importance which have been passed 
upon, and which were germane to the case and were legitimately raised, have 
been omitted from the digest. We think the value of the work would have 
been increased had they been inserted. To illustrate: In the case of Amoskeag 
Manufacturing Company v. Spear (2 Sandf. 599), the judge lays down a rule 
as to injunctions in trade-mark cases, to the effect that they will never be 
granted in the first instance when the exclusive title of the plaintiff is seriously 
denied; but the party will in such case be remitted to his action at law. 
Substantially the same rule is enunciated in the cases of Partridge v. Menck, 
Amer. Trade-mark Cases, 72; Motley v. Downman, 3 Myl. & Cr. 1; Foot v. 
Lea, 13 Irish Eq. 484; Coffeen v. Brunton, 5 McLean, 256; Fetridge v. Mer- 
chant, 4 Abb. Pr. 156; Wolfe v. Goulard, 18 How. Pr. 64; and other cases. 
But in none of them does Mr. Sebastian give us this part of the decision. 
Yet it is by no means an obiter dictum. 

We have already adverted to the fact that the cases in this digest are arranged 
in chronological order. This is a new departure in works of this class. Asa 
substitute for the usual arrangement by subjects, there is an index at the end 
of the book. The reason given by the author for this course is that, ‘* where 
the form of arrangement under heads is adopted, one of two things must happen, 
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— either the bare decision on each point is given without the facts necessary to 
enable it to be rightly appreciated, or else the facts have to be repeated on each 
mention of the case.’? But it is questionable whether an author should spare 
himself time and labor, at an expense of both to his reader. Had the index 
been fuller, and had it embraced every point decided or mentioned in the cases 
as digested, it would have been more satisfactory. 
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GENERAL NOTES. 


Admission to the Bar. — The prevailing evil of getting work done for the 
public without paying for it, and of imposing it upon men of public spirit 
whose necessary business prevents them from doing it thoroughly, — or, if they 
do it thoroughly, prevents them from continuing it for any length of time, — 
is producing a natural result in the working of the present method of exam- 
ination for admission to the bar of Suffolk County, Massachusetts. About 
three years ago, it was said that the standard of admission was to be raised, 
and several gentlemen of distinction at that bar were appointed examiners. 
Their examinations are said to have been severe, and quite a local stir was 
made by their unexpected rejection of a number of respectable graduates of 
the neighboring law-schools. Since then, the majority of those examiners 
have resigned, and other gentlemen of equal standing have taken their places; 
but the common report among law-students is that the recent examination- 
papers have resembled the earlier ones so much that skilful candidates, by 
diligent inquiry, have been able to get the drift of enough of the questions be- 
forehand to make their calling tolerably sure. Of course, failures are still com- 
mon, but the report is that experts in the tricks of undergraduates, and those 
who are helped by such experts, succeed by cramming the answers to known 
questions. The examiners have given much valuable time and taken a great 
deal of trouble. Their disinterestedness and faithfulness are well known, and 
need no praise. But whether these reports are exaggerated or not, it is to be 
expected that leaders of the bar who consent to take the office, because of a 
feeling of obligation to the profession, and because their names give prestige 
to the board of examiners, will sooner or later be driven by their necessary 
business to use their old examination-papers. Then the expert comes behind 
the scenes, and the standard is no longer real. It is not sufficient to have 
several sets of papers, and to use now one and now another. |The experts can 
finally compass them also. If the county would pay a fair salary to exam- 
iners, and require them to prepare a new set of questions for every examina- 
tion, the court might not be able to secure such distinguished examiners, but 
could find members of the bar, well fitted for the office, who would do the 
work gladly and well. It would be a great gain to have examiners who should 
be able to hold the office sufficiently long to develop a system of examination 
for admission to the bar especially adapted to the purpose. Such has been 
the aim of the late and the present examiners, and it is hoped that these sug- 
gestions will meet with their approval, for they might move in the matter. 
Meanwhile, there is some comfort for Suffolk County in the following 
extract from the report of the committee of examination of applicants for 
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admission to the bar in “this district,’ published in the Legal Adviser, of 
Chicago, for November, 1879. There were thirty-two applicants, only nine- 
teen of whom succeeded in passing examination. The committee say: — 


“ We feel bound to call attention to the low grade of academic education exhibited 
by some of the applicants, and also to the very meagre professional reading which 
in most cases has preceded the application for admission to the bar. Very few show 
themselves to have pursued a fairly extended reading of standard books in the va- 
rious departments of legal education. On the whole, your committee venture to 
recommend that the reading of specified works of authority on the various subjects 
of real estate, contracts, pleading, evidence, and equity jurisprudence should be 
made a condition of admission for examination. Such a course would probably 
make it impossible for the gentleman, who stated the doctrine of equitable conver- 
sion to be that ‘by which he cannot turn corn land into meadow without being 
liable for waste,’ to consume the time and labor of the court and the examiners in 
his examination.” 


Perjury advised by a Prosecuting Officer. — It is reported that in Con- 
necticut, last month, during the trial of the Rev. Mr. Hayden for murder, the 
prosecuting attorney, on cross-examination, asked the wife of the accused, 
substantially, whether she would commit perjury to save her husband. She 
burst into tears, and the counsel for the prisoner complained that the question 
was an irisult to the witness. The prosecuting attorney then distinguished him- 
self by declaring that a wife ought to perjure herself, if necessary, to save 
her husband. The court ruled the question out. 

The position of the prosecuting attorney seems to be this: If a woman is a 
good wife according to law, she cannot and ought not to try to be a good 
witness according to law; therefore it is proper for the officer representing the 
State to ask a witness, made competent by the State, whether, in substance, 
the law of the State is not absurd for making her competent; and then to de- 
clare, in substance, that he himself regards it as absurd, and to advise her to 
commit perjury. It would have been more interesting if the woman had had 
sufficient presence of mind to say, ‘‘No;’’ which is the one answer that she 
could have given, whatever her moral position may have been. If she would 
not commit perjury, of course she could have said ‘‘No.’’ If she would 
commit perjury, that was the very time, according to the doctrine of the 
prosecuting attorney, to commit it by saying ‘* No.” 

The depths of human nature are a rich source for arguments to the jury; 
and if, in this case, the witness had answered ‘ Yes,’’ or ‘‘I cannot tell,’’ — 
which is what her tears seemed to mean, — it is not impossible that it would 
have been easy for the counsel for the prisoner to have convinced the jury that 
that witness had not lied in this case. On the whole, it is doubtful whether 
the conduct of the prosecuting attorney was either according to law, decency, 
or a sound knowledge of human nature. 


Harvard Law School. — Graduates who cannot forget the blasts ab imo 
and the draughts usque ad celum, which daily swept through the fee of Dane 
Hall, wish success to the friends of the School, who ask that suitable quarters 
for books and men be furnished in the new Hastings Hall. Nowhere is work 
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done which is sounder, or of more value to the country; and the safety of the 
library, as well as the health of the professors and students, require that better 
quarters be built, or the present hall be improved, as soon as possible. 


NOTES OF EXCHANGES. 


The Transactions of the Massachusetts Medico-Legal Society, 
Vol. I. No. 2, 1879, contains the following reports: — 


The report of the executive board on the work of the medical examiners 
for the year 1878, which states, concerning the prosecutions undertaken in 
consequence of the work of the medical examiners, that ‘the percentage 
of convictions to prosecutions was, in six months of 1877, 23.8; in 1878, 63;” 
and says that, ‘‘ under the régime of the medical examiner, many cases of 
malpractice among irregular practitioners are brought to light, which would 
have been covered up or slurred over under the old coroners in the large 
cities.” 

The report of a committee appointed in February, 1879, to report upon 
the subject of medical expert testimony. The report discusses ‘‘ the practical 
operation of our present system of obtaining and applying medical expert 
testimony,’’ and says : — 


“We believe it is apparent that its chief defects may be traced to the fact that 
the expert is hired and paid by the contending parties respectively ; that any effec- 
tive reform of the present system must begin by placing the selection of the witness 
in other hands than those of either party to the action, and by providing for his 
compensation in such manner that the receipt of it will leave him free from any 
real or fanciful obligation to either party, and that neither may be debarred by lack 
of means from the benefit of his evidence.” 


With this view the committee present the following draft of a bill, “ in the 
hope that it may at least be of service as furnishing a point of departure from 
whence the subject may be followed into the legislature: ’? — 


“AN ACT IN RELATION TO MEDICAL EXPERT TESTIMONY. 


“ Section 1. In any action, suit, or proceeding, civil or criminal, in which the 
testimony of a medical expert witness is desired by the parties, they may at any 
time before the trial file in the clerk’s office a written agreement that such witness 
shall be summoned, designating him by name if agreed upon. The clerk shall there- 
upon issue a subpeena to the person designated, to be served in the manner provided 
by law. As soon as may be after service thereof the witness shall make such exami- 
nation of the case as may in his judgment be necessary and practicable, and he shall 
attend as commanded in the subpeena and answer such questions as may be put in 
relation to the case. 

“Srcrion 2. If no person is designated by the agreement of the parties, the 
court, or any judge thereof in chambers, or, in vacation, in any county, upon the 
filing thereof, shall designate a proper person, learned in the science of medicine, to 
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be summoned as such expert witness, and the clerk shall thereupon issue a subpena 
as hereinbefore provided. If the parties do not agree that a medical expert witness 
shall be summoned in the case, the court or judge, upon motion of either party and 
upon hearing, may determine the question, and may designate the person to be 
summoned, if any, as hereinbefore provided. 

“Secrion 3. Such witness shall be paid for his attendance, travel, and services 
a reasonable compensation, to be allowed by the court and paid out of the treasury 
of the county. In all civil actions and proceedings the defeated party shall be liable 
to refund the amount so disbursed ; and after final judgment an execution may issue 
against him therefor in favor of the county commissioners, or, in the county of 
Suffolk, the city of Boston. 

“Section 4. In any case the court, upon its own motion or for cause shown, may 
order more than one, and not exceeding three persons, to be summoned as medical 
expert witnesses ; and such additional witnesses shall be designated and summoned, 
and shall perform the same services and receive the same compensation as hereinbe- 
fore provided. 

“(Section 5. In any criminal proceeding the defendant may call and examine 
other medical expert witnesses in addition to those hereinbefore provided for, but 
at his own cost ; and in such case other medical expert witnesses may be called and 
examined in behalf of the Commonwealth.]! 

“Section 6. No medical expert witness shall be admitted to testify before any 
court or magistrate, except as hereinbefore provided.” 


The Southern Law Review, for October and November, 1879, contains 
the following articles: — 


An interesting and valuable article by Henry Hitchcock, Esq., of St. Louis, 
upon ‘* The Inviolability of Telegrams,’’ read before the American Bar As- 
sociation in August, 1879. The author closes his argument with a summary 
of his conclusions, from which the following extract is taken: — 


“The telegraph service of the country, as an indispensable agency of com- 
mercial intercourse among the States, has been held by the Supreme Court to be 
clearly within the grant of congressional powers. Congress should exercise that 
power in this regard, not necessarily by assuming the service of the telegraph, — 
a completely distinct question, not involved in the present discussion, — but by such 
uniform regulations as will protect those who use it, not only against unauthorized 
disclosures by telegraph employés, but also from interference by State legislation, 
or by any court, with the lawful right of free communion; and from ‘unreason- 
able searches or seizures’ of such communications under color of civil or criminal 
process. 

“Such regulations should prescribe, as precedent to the exercise by any court 
of the power in question, conditions which shall effectively distinguish the lawful 
right to compel the production of relevant and competent evidence from the inquisi- 
torial and oppressive power of searching among, or compelling the production of, 
private papers of third parties, to find out what evidence they may contain. Among 
these should be included : — 

“a. An affidavit of the party applying for such writ, at least upon information 
and belief, of the existence, the sufficiently certain description, and the alleged or 
supposed contents of the despatches called for, showing their relevancy in the cause. 


' Section 5 is inserted only to meet tionality of the bill in its application to 
the possible objection of the unconstitu- criminal cases. 
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“b, Reasonable notice of such application, so far as practicable, to any third 
person, sender or receiver of such telegram, and reasonable opportunity to show 
cause against the same. 

“ec, In addition to the criminal penalty for false swearing in any such affidavit, 
a right of action for exemplary damages against any person wilfully or maliciously 
procuring, by means of such process, the unnecessary disclosure of any private 
message. 

“ Effectual provision should also be made against the like abuse of power by 
any legislative body or committee thereof. The constitutional right of such bodies 
to take and compel testimony touching facts, the knowledge of which is requisite 
to the fulfilment of their constitutional duties, is not denied, and was convincingly 
affirmed by the Supreme Court of Massachusetts in Burnham v. Morrissey, 14 Gray, 
239; but it was also there held that such bodies are not the final judges of their own 
powers and privileges in cases involving the rights and liberty of the citizen, their 
action in that regard being subject to the review of the courts. The legislative 
recognition of the principles already discussed would doubtless go far, in future, to 
prevent the necessity for judicial interference in such cases. 


An article by Frank W. Peebles, of St. Louis, on the ‘ Measure of 
Damages in Actions for Injuries to Passengers,’’ which cites and classifies 
a large number of cases. 


The Law Magazine and Review, for November, 1879, contains the 
following articles: — 

An article on ‘‘ Jurisprudence and the Amendment of the Law,’’ by Sir 
Travers Twiss, Q.C., D.C.L., discusses the territorial theory of jurisdiction 
as distinguished from a code like that of Napoleon, comprehending several 
nations, and considers the political basis of the comity of nations as distin- 
guished from the grounds ez debito justitie, upon which a court of one country 
acts according to such comity by assuming that the law of its own country 
requires it to determine certain questions by the law of a foreign country. 

The intricacy of the modern law of domicile, in the absence of its ancient 
criteria, is set forth in an interesting way, especially in its effect upon the 
validity of wills, and in its conflict with the doctrine of some countries that 
allegiance and not domicile is the proper test of the civil right of testament. 
The British treaty with Switzerland to meet this is commended as an example. 

As regards the forms required to give validity to the execution of a will, 
the author greatly regrets that the holograph will—in other words, a will 
drawn up entirely in the testator’s own handwriting, and dated by him and 
subscribed with his name — was not retained as a valid will in England “ in 
like manner as it is allowed to be a valid will in every other civilized country 
of Europe;’’ and he says that the House of Commons was induced to reject the 
proposal that the holograph will, which was a valid will before the Wills Act 
of Victoria, should be still recognized, by an anecdote related by the late Sir 
James Weir Hogg, respecting a trial in the Supreme Court of Calcutta, which 
illustrated in a remarkable manner the facility of forging the handwriting of 
an individual. 

With regard to marriage, an assimilation of the laws of different nations 
is confessed to be a more difficult undertaking. Marriage, he says, seems “to 
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be an exception to the general principle of international jurisprudence, that 
the validity of a contract is to be tested by the law of the country where it is 
made.” But as to remedies for its non-observance, ‘‘ the general principle 
prevails, namely, that the parties can only enforce their mutual rights in a 
foreign country to the same extent as the law of that country comes to the aid 
of its own subjects in analogous cases.”’ 


«“ A New Basis for a Code,’’ by Thomas Thornely, LL.B., discusses gen- 
eral principles of classification, and contains some criticism upon Austin’s 
“Classification of Law.’? The author proposes to substitute, for an arrange- 
ment of Jaw itself, ‘‘ an arrangement of human conduct in its legal aspect 
(i.e. of conduct so far as it comes under the notice of courts of law).’’ The 
outline of a plan is ingeniously developed. 


“Ts Marriage a Contract ?’’ by Arthur Lilley, Fellow of King’s College, 
Cambridge, argues that ‘‘ marriage is not and never has been regarded as a 
contract in English law,’’ but that it is a status. A contract gives rise to an 
obligation and is expressed by a promise; but the so-called contract to marry 
is merely ‘‘ ‘a mutual promise to marry,’ — that is all; there is nothing about 
either the duration of the marriage, or the future rights and duties of the 
husband and wife, nothing about their property, nothing about the govern- 
ment or education of their children. . . . In short, there is not one single 
point on which the contracting parties can define their future rights and du- 
ties. They are all defined for them by the law. Again, marriage cannot be 
made subject to any conditions, as for instance, of the woman becoming preg- 
nant. There can be no conditions, no limitations. It is, as Stahl says, ‘ an 
unlimited surrender of the person.’ ”” 

Besides, ‘‘ the law of contract presupposes that all persons are equal; the 
law of status presupposes that all persons are not equal, and is called by some 
writers ‘the law of unequals.’ It is hardly necessary to point out that the 
whole law of marriage is based upon the assumption of inequality between 
man and woman. Liberty, also, to a great extent, is presupposed by the law 
of contract. All law, we are told by Austin, is imperative; but the law of 
contract less than any other portion of the law deserves this name, for instead 
of imposing rights and duties upon man, it leaves him to settle them for him- 
self with his fellows. Such considerations as these should be sufficient to 
convince us that marriage has nothing to do with contract, for in marriage 
every thing is settled by the law, nothing by the parties who enter into it.’’ 

The author displays a variety of learning upon the subject of marriage. 


An article on ‘* American Codification and the English Judicature Acts,” 
by A. P. Sprague, Esq., of the New York Bar, gives the dates of the acts 
relating to these subjects in England and in New York; states several points 
of resemblance between the New York code and the English judicature acts 
and rules of court; and gives an account of the efforts of David Dudley 
Field, Esq., during the last forty years, to establish the present New York 
codes of civil and criminal procedure in New York and in other States; and 
of the recent efforts of the same gentleman to procure a reform and codifica- 
tion of the law of nations. 
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NOTES OF CASES. 


UNITED STATES SUPREME COURT. 


Trade-mark.—U. S. Statute unconstitutional. — (Head-note.) — Defend- 
ants being indicted for violations of the civil and criminal statutes of the United 
States for the protection of trade-marks, the circuit judges of the courts where the 
indictments were pending were divided in opinion as to the constitutionality of those 
laws, and certified that division to the Supreme Court. Held, by that court : — 

1. That property in trade-marks has long been recognized and protected by the 
common law, and by the statutes of the States, and does not owe its existence to the 
act of Congress providing for their registration in the Patent Office. 

2. That a trade-mark is neither an invention nor discovery, nor the writing of an 
author, within the meaning of the clause of the Constitution in regard to securing to 
authors and inventors the exclusive use of their writings and discoveries. 

8. That as a regulation of commerce, if trade-marks can, in any case, be the sub- 
ject of congressional action, that action is limited by the Constitution to their use in 
“commerce with foreign nations, among the several States, and with the Indian 
tribes.” 

4. That the legislation of Congress, in regard to trade-marks, contains nothing in 
its terms, or in its essential character, which looks to a regulation thus limited, but 
in its language it embraces, and was intended to embrace, all commerce, including 
that between citizens of the same State. 

5. As the statute is so framed that it is impossible to separate that which has ref- 
erence to commerce within its control, and that which is not; and as Congress cer- 
tainly did not intend to pass the limited registration law which such a construction 
would imply, the whole legislation must fall, as being void for want of constitutional 
authority. October Term, 1879. The United States v. Steffens; Same v. Adolph 
Witteman, from Circuit Court of U. S. for Southern District of N. Y.; Same v. W. 
W. Johnson et al., from Circuit Court of U. S. for Southern District of Ohio. 

It is expected that our February number will have an article upon this decision, 
by William Henry Browne, of Washington, D. C., author of “ Browne on Trade 
Marks.” For opinion, see Washington Law Reporter, Nov. 24, 1879. ; 

Our readers are referred to the opinion of Mr. Justice Harlan, concerning trade- 
marks, in the case of Leidersdorf v. Flint, 18 Am. Law Rev. 390-393. 


Constitution of State.— Construction by U. 8S. Supreme Court.— 
(Head-note.) — When the court construed the clause of the Illinois Constitution re- 
lating to the authority to issue bonds and make donations in the Town of Concord 
v. Portsmouth Savings Bank, 92 U.S. 625, it was not informed that the Supreme Court 
of the State had given any construction to the constitutional provision ; but it now 
appearing that before that time the State Supreme Court had construed the provision 
under consideration, and had decided that donations equally with subscriptions, if 
sanctioned by a popular vote before the adoption of the Constitution, are not pro- 
hibited by it, and that they are excepted from the prohibition of the proviso, — Held, 
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that the Supreme Court of the United States ought not to adhere to the construction 
it gave to the State Constitution, in ignorance of the fact that the Supreme Court of 
the State had previously construed it in a different manner. Fairfield v. The Co. of 
Gallatin. October Term, 1879. — Chicago Legal News, Dee. 6, 1879. 


Taxation. — The question, as stated in the opinion, was whether the Federal Con- 
stitution prohibits a State from taxing, in the hands of one of its resident citizens, a 
debt held by that citizen upon a resident of another State, such debt being evidenced 
by the bond of the debtor, and the payment of the debt or bond secured by deed of 
trust or mortgage upon real estate situated in the State in which the debtor resides. 
Hdd, it does not. Kirtland v. Hotchkiss. October Term, 1879. 


Statute of Limitations. — Revenue Laws. — (Head-note.) — The Statute 
of Limitations of three years is good as a bar to prosecution for a conspiracy to de- 
fraud the revenue, and is not a bar to a crime arising directly under the revenue 
laws. The United States v. Herman Hirsch et al. — Washington Law Reporter. 


Damages. — Common Carrier.— The Supreme Court of the United States 
has recently decided, in the case of New York Central Railroad y. Fraloff, that 
whether two hundred and seventy-five yards of lace, found by the jury to be worth 
$10,000, and to have been used as wearing-apparel, is ordinary baggage of a female 
passenger on a railroad, having regard to her station in life, is a question of fact for 
the jury, and not of law for the court. From this decision Justices Fieip, MILLER, 
and StronG dissent. 

If the element of the station in life of a passenger is to be taken into consideration, 
it is not easy to see on what grounds the decision of the majority of the court can 
be impugned. The rule might well be that a carrier is only liable for what the 
generality of passengers ordinarily carry, the argument being that, as to all passen- 
gers who pay the same rate of fare, there should be but one measure of liability. 
The opposite doctrine seems, however, to be well established in the cases cited in 
the opinion of the majority of the court ; and the same principle has been applied in 
actions against carriers for injury to the person of a passenger. In such a case, the 
jury is allowed to consider evidence of a man’s occupation, and of his mental capac- 
ity before and after the injury. See cases cited in Hutchinson on Carriers, 622. In 
this connection, a remark of Chief Justice Shaw, made during the argument of the 
case of Shaw v. Boston § Worcester Railroad, and which does not appear in the 
report of the case in 8 Gray, 45, is worth saving from oblivion. The defendant’s 
counsel was arguing that, in determining the amount of damages, the element of the 
plaintiff’s social position or capacity for earning money was not to be considered, 
that there was no difference, in this respect, between a day-laborer and any one else, 
when he was interrupted by the Chief Justice, with the remark, ‘‘ Suppose Paganini 
had lost an arm through the fault of the defendant, ought he not to recover more 
than a laborer who had met with the same misfortune?” Mr. Justice Colt seems to 
have had this remark in mind when, in Ballou v. Farnum, 11 Allen, 73, 78, he said: 
“Take the case of an injury to the right arm of a skilful painter or musician, for 
example. To show the extent of his injury, the plaintiff produces evidence of the 
use he was able to make of the arm before and after the accident. From such evi- 
dence alone could the jury judge of the plaintiff’s loss.” 
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UNITED STATES CIRCUIT AND DISTRICT COURTS. 
MASSACHUSETTS. 


Federal Jurisdiction. — Foreign Corporation. — Declaration in trespass for 
alleged infringement of a patent. The return of the marshal was that he had 
attached a chip as the property of the defendant, and delivered summons to T. W, 
Walker, of Boston, president of the company. The defendants appeared and moved 
to dismiss, on the ground of lack of jurisdiction. They claimed that a corpora 
tion had no legal existence out of the State (Maine) in which they transacted 
business, and that, in their case, they had no established agent in Boston upon 
whom a writ of attachment could be served. Judge Lowe denied the motion, and 
said: I think a trading corporation may be said to be personally present for the pur- 
poses of an action wherever it has an established place of trade. In the United 
States most cases turn upon the words of a statute; but reasoning is often more 
general, and is, I think, in substantial accordance with the law of England, viz, 
that a trading corporation is of right suable in any country in which it conducts 
an important part of its business. Upon the whole, I think I am authorized to 
decide that a foreign corporation may be sued in the Circuit Court here, under 
the circumstances existing in this case, as I understand them, though the fact 
of attachment as material to jurisdiction does not exist. Hayden v. Androscoggin 
Mills. Circuit Court. — The Boston Evening Herald, Noy. 21, 1879. 


NEW YORK. 


Stockholder. — Opinion by Warre, C. J., Nov. 5, 1879, who says: The point 
to be decided now is whether, in an action at law by a receiver of the bank, the 
real owner of stock in a national bank, standing by his procurement in the name 
of another, and never having been in his own name on the books, can be charged 
as a shareholder with the statutory liability for debts. Held, he can be so charged. 
Theodore M. Davis, Receiver, y. Calvin A. Stevens, Executor. Circuit Court, Southern 
District of New York. For opinion, see Legal Jntel., Nov. 28, 1879. 


Admiralty.—Seamen’s Wages. — Liens. — Libel in admiralty for seamen’s 
wages. The claimants appeared, but after default taken and before the sale, the 
insurers on a canal-boat, lost by collision with the Orient, prayed to intervene, on 
the ground of having a superior claim. Cuoare, J., referred to a MS. opinion of 
Giles, J., in Maryland, in which a distinction was made between wages earned 

before and after the collision, but said that he could not concur so far as it post- . 
poned the claims of the seamen, and gave them a decree. Willett v. The Orient. 
District Court, Southern District of New York.— N. Y. Evening Post, Nov. 10, 1879. 


Admiralty. — Damages. — Salvage. — Libel in admiralty by the owners of 
the Etna against the Colon for salvage. The Etna found the Colon disabled, and 
towed her into port. The cargo of the Etna, consisting of fruit, was shipped under 
bills of lading allowing the vessel to tow and assist other vessels. The consignees 
of the cargo intervened, and asked for damages against the Colon, caused to the 
fruit by the delay in the Etna’s arrival. Cnoarte, J., held that the claim of the 
consignees was not one for salvage, but for damages caused by services rendered to 
the Colon at her request and for her benefit; that she must be understood to have 
requested the consignees of the cargo to delay the arrival of the fruit, that the Etna 
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might render her assistance ; that the waiver of liability in the bills of lading did 
not extend beyond the Etna, but only prevented the consignees from recovering 
of her, or her recovering of the Colon, on the ground of liability over to the owners 
of the cargo. He also held the measure of damages to be the deterioration in value 
at New York, the port of destination, between the time it did arrive and the time 
it would have arrived but for delay, and not the value in the port of shipment, with 
the cost of transportation to the place of loss, — the latter rule being only applicable 
where goods never arrive in port, and being based on the fact that it is a contingency 
whether they would ever arrive. The Steamship Colon. District Court, Southern 
District of New York. MS. opinion. Decided August, 1878. 


Admiralty.— Collision.— The Volante and the Clytie were beating out of 
New Bedford Harbor. The Volante was 45 feet long, and the Clytie 85 feet. The 
channel was one-eighth of a mile wide, and in the middle of it was a long tow. 
Both yachts were close-hauled on the port tack standing towards the tow. The 
Volante was ahead, and a little to windward. The Clytie sailed faster than the 
Volante, and was so close to her as not to be able to luff or go about without running 
her down. There were other yachts so close to the Clytie to leeward that she could 
not keep away. If she kept on her course she would run into the tow. When near 
the tow the Volante went about. The Clytie immediately went into stays, and was 
held there to enable the Volante to get out of the way. The Clytie did not work as 
quickly as the Volante, and by the time the former was in stays the latter was on 
the starboard tack. The Clytie forged ahead and caught her flying jib-boom in the 
outer back of the Volante’s mainsail. Beneprct, J., held that this was a case of an 
overtaking vessel, and came primarily under Rule 22 (art. 17), making it the Clytie’s 
duty to keep out of the way; but that this rule must give way to Rule 24 (art. 19), 
making all general rules subservient to any special circumstances which might arise 
in any given case, and that from the special circumstances in this case it was the 
duty of the Volante to come about in time to allow the Clytie to come about between her 
and the tow. That it was also the duty of the Clytie to continue her course as far 
as possible towards the tow withont danger. He also held that if the Clytie could 
have done it with safety, it should have tacked under the stern of the Volante ; but 
that considering the narrowness of the channel, the number of vessels, the necessity 
of keeping control of the yacht, and the fact that she did not get her headway on 
until some time after coming on the port tack, it could not be considered a fault on 
her part in not tacking before she overtook the Volante. The judge then said that 
the only question remaining was one of fact, whether the Volante gave the Clytie 
room to tack between her and the tow; and on this point he held that the Clytie 
could have gone closer to the tow without danger, although it was a close question. 
Hitchcock v. The Clytie. District Court, Eastern District of New York. From MS. 
opinion. Benedict, J., says this is a case of first impression. 


PENNSYLVANIA. 


Condition. — Insurance. — (Head-note.) — The policy of insurance in suit 
contained the following exceptions: “ XI. Not liable for.— This company shall’ 
not be liable for loss in case of fire happening by any insurrection, invasion, foreign 
enemy, civil commotion, riot, or any military or usurped power; nor for damage by 
lightning (unless fire ensues, and then for the loss or damage by fire only, which 
shall be determined by the value of the damaged property after the casualty by 
lightning), or explosions of any kind whatever within the premises.” 
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The weight of the testimony was, that a destructive fire had broken out on the 
premises insured, and continued to burn for from five to eight minutes when an ex. 
plosion occurred, almost immediately followed by a second explosion, which caused, 
with the fire, the total destruction of the premises. Found, by the circuit judge 
(trial by jury being waived), as matter of fact, that a destructive fire preceded the 
explosions and caused them; and //e/d, 1st, that the fire being the proximate cause 
of the loss, the case is not within the exception contained: in the policy; that it is 
immaterial that the destruction of the insured premises attacked by jire was ac- 
celerated or rendered more complete by the explosions; and that it is only in a case 
where an explosion originally produces the loss, or there is mere ignition of explosive 
matter, and a destructive fire ensues, that the exception applies. Washburn y, 


Artisans’ Ins. Co. Circuit Court, Western District of Pa.— Pittsburg Legal Journal, 
Nov. 19, 1879. 


VIRGINIA. 


National Bank. — Accommodation Drafts. — (Head-note.) — Where a 
party knowingly takes as collateral security drafts of a national bank, drawn for 
the accommodation of a customer, he cannot recover in a suit against the bank in 
the hands of a receiver. A national bank has no authority to lend its credit on 
personal security. Johnston Brothers § Co. v. Charlottesville Nat. Bank. Fall Term, 
1879. For opinion, see Maryland Law Record, Dec. 6, 1879. 


STATE COURTS. 


ILLINOIS. 


Antenuptial Agreement. — Dower. — Homestead. — An antenuptial agree- 
ment which recites that both parties being the owners of certain property, each 
shall retain and possess all of his or her property, free from the control of the other, 
and in which all right or claim to the property of the other is renounced by both, 
will bar the right of dower in the widow, the husband dying leaving children, but 
will not bar the right of homestead in the widow and children. McGee v. McGee. 
Supreme Court. Opinion filed at Springfield, Oct. 1, 1879. 


Insurance. — Vacant House. — Suit on an insurance policy, which contained 
a provision that if the premises should become vacant and unoccupied, the policy 
should be void. 

Zucker had already rented the premises to another, who was to have taken 
possession on Saturday; but in consequence of rain was unable todo so. Zucker 
remained on the premises until Saturday night, when he went to the city. On Sun- 
day he returned to the premises, but returned to the city the same evening, leaving 
his bedding and some other furniture in the house; and that night it was destroyed 
by fire. Held, 1. Although the mere fact that he had articles of bedding, &c., 
in the house would not protect him from the operation of the condition, yet his 
intention was to retain possession until the premises were turned over to his tenant. 
A mere temporary absence from the house did not make it vacant and unoccupied. 
2. When proofs of loss are made out and delivered to an insurance company 
within the time prescribed by the policy, it is its duty to point out specifically any 
objection it may have to the proofs, as made out. If the company does not do this, 
it cannot afterwards be heard to make such objections. If, upon proofs of loss, 
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the company make certain specified objections, it thereby waives all other objec- 
tions not specifically pointed out; and when they are amended with a view of 
obviating these specified objections, it is the duty of the company, on being furnished 
with the amended proofs, if the amendment does not make them acceptable, to 
renew its objection ; and if it does not do so at the time, it will be estopped from 
doing so afterwards. Phenix Ins. Co. v. Abraham Zucker. Opinion by Mukey, J. 
Waker, C. J., and Scnoiri£ecp, J., dissenting, on the ground that the premises were 
unoccupied, within the terms of the policy. — Il/ Syn. Rep. vol. i. No. 2, p. 282. 


Common Carriers. — Receipt. — Construction. — (Head-note.) — The re- 
ceipt whose conditions the company relied on in this case was a blank of the United 
States Express Company, and was prepared by the plaintiff’s book-keeper, the word 
“ Adams” being written in place of “ United States.” The goods were described, 
but not valued. Among the conditions was one providing that the United States 
Express Company would not be liable for more than $50 on each package, unless 
the true value was stated. Held, that the receipt, construed literally, was not a con- 
tract between the parties, and that it was error to declare as a matter of law that 
it was to be read as though the words “ United States” were not in it. Boskowitz v. 
Adams Express Co. Supreme Court. — Central Law Journal, Nov. 15, 1879. 


INDIANA. 


Liquor Law. — License, legalizing Previous Sale. (Head-note.) — Where 
a license to sell intoxicating liquors was issued on the seventh day of March, 1879, 
covering a period of one year from Jan. 7, 1879, and the holder of such license was 
indicted for a sale made on March 1, 1879, — Held, that the license, when issued, 
legalized the prior illegal sale, and defendant could not be punished therefor. State 
vy. Wilcox. Supreme Court, November, 1879. For opinion, and for a note giving 
other cases contra, see Cent. L. J., Nov. 21, 1879. 


IOWA. 


Jury. — (Head-note.) —In going to their room, one of the jurors in a criminal 
case separated from the rest for a few moments to go to his hotel for tobacco, but 
rejoined the others shortly after and before they had commenced their deliberations, 
no prejudice appearing, — Held, insufficient to vitiate the verdict. State v. Wart. 
—VN. W. Rep. x. 8. vol. ii. No. 8, p. 402. 


Municipal Liability. — (Head-note.) — Cities are not liable in their corporate 
capacity for the acts of their police officers in the enforcement of police regulations, 
and cannot make themselves liable by any ratification of such acts. Calwell v. City 
of Boone. — N. W. Rep. n. s. vol. ii. No. 8, p. 614. 


Promissory Note. — Usury. — (Head-note.) — Where a promissory note, 
usurious under the laws of Iowa, was dated and executed in Missouri, but delivery 
was made, and the money paid, in the State of Iowa, — Held, that the defence of 
usury might be raised. Dating a note at a particular place is not a designation of 
such place as the place of payment. Hart v. Wills et al.—N. W. Rep. x. 8. vol. ii. 
No. 8, p. 619. 


Railroads in Streets. — Ultra Vires. — Negligence. — The petition states 
that the plaintiff, while driving a horse harnessed to a wagon along and up a street 
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in the city, and without fault or negligence on her part, was violently thrown from 
the wagon by reason of the horse taking fright at a steam-motor then being and 
on said street, under the authority and permission of the defendant. It is alleged 
that the plaintiff is greatly injured, and a recovery is therefore sought. 

The court (Secon, J.), say: In 1870, the defendant granted to “the Daven- 
port Central Railroad Company the exclusive right to lay and operate upon... 
Brady ... Street, in said city, a single horse-railway, with the necessary side- 
tracks.” The right of the city to make this grant is not questioned. In 1878, 
the city granted “J. M. Davies permission to run one of Baldwin’s noiseless steam- 
motors on Brady Street hill on probation for thirty days.” The motor was run 
and operated on the track of the street-railway company... . It never has been 
held that cities had the authority to grant such privileges in the absence of a legis- 
lative grant to that effect, whatever may have been said by judges who have writ 
ten opinions in the cases in which this question has been determined or discussed. 
It is quite apparent, we think, that all the cases subsequent thereto are based on the 
Milburn case (Milburn v. Cedar Rapids, 12 Iowa, 246), which, as we understand it, is 
based on the statute (Code, § 1262). “ Unless the city can shield itself by reason of 
its authority in the premises, the permission to use the motor on the street consti- 
tutes negligence.” 

The city does not have the authority to sell and convey the title held by it, or au- 
thorize the streets to be used for private purposes. Nor can it, without legislative 
authority, grant the use of a street for a public purpose, which renders it danger- 
ous for the public to travel over it in any other manner. The power partakes of 
that eminent domain which, under our government, can only be granted by the 
law-making power of the State. Streets and highways are under the exclusive con- 
trol of the General Assembly. Stanley v. City of Davenport. Supreme Court, Octo- 
ber Term, 1879. 

See also the opinion in Dungan v. Pennsylvania R. R. Co., in Court No. 2 of Com- 
mon Pleas, Public Ledger, of Philadelphia, Dec. 8, 1879, concerning the right to 
build an elevated railroad in a public street in the county of Philadelphia. 


Surety. — In an action upon a county treasurer’s bond, the books of the officer 
showed a settlement and an accounting to the supervisors of the cash shown to bein 
his hands, made at the time the bond in question was given. This settlement showed 
that the officer was not then a defaulter, but that he had on hand at that time all the 
money he was required to have. The defendant offered to show that, at the time the 
bond was given, the officer was in fact a defaulter, there really having been a deficit 
in his accounts at the time he made the settlement. This evidence was held to be in- 
admissible, on the ground that the sureties were bound by the settlement, and were 
estopped from showing that a defalcation existed before the bond was given. The 
court said: . . . “ By allowing such contradictions of these settlements, courts would 
open the doors to escape from liability upon almost every official bond. By shifting 
the defalcation back to a former term, the Statute of Limitations would, in most cases, 
preclude all hope of recovery, unless where a defaulting treasurer, who has held suc- 
cessive terms, should be sued upon all his bonds, and then the shifting process could 
well be applied to each case. We think the question has every element of estoppel, 
and that to hold such evidence competent would not only be to allow the treasurer 
to take advantage of a wrong by which he deceived the county to its injury, but 


would be contrary to public policy. Boone County v. Jones. Supreme Court. For 
opinion, see Cent. L. J., Dec. 5, 1879. 
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MASSACHUSETTS. 


Will. — In the case of Bates v. Barry, 125 Mass. 83 (1878), the Supreme Court of 
Massachusetts decided that this clause in a will, “I order that $500 per year, for 
ten years, be paid over to A., in equal quarterly payments,” gives A. an annuity 
contingent on his living so long, and not a legacy of $5000 payable in instalments. 
The reason given is that “there are no words of inheritance or succession.” But the 
court overlooks the fact that there are words of limitation. 

The court cited Savery v. Dyer, Ambler, 189. But in that case Lord Hardwicke 
decided the other way, holding that when an annuity of personal estate is given 
to A. during the life of the executor of the testator, and A. dies before the executor, 
the annuity does not cease, but goes to A.’s executor. The ground is that there is an 
express limitation, during the life of the executor of the testator. See also Dickens, 
162. In Bowker v. Bowker, 9 Cushing, 519, in which a testator gave as follows: 
“Unto M. B., his heirs and assigns, my farm, &c., . . . by his paying . . . to my son 
D. B. one hundred dollars a year for seven years,” Savery v. Dyer was cited by 
counsel, but the same court held that “the sum of seven hundred dollars in money 
was bequeathed to his son D., the plaintiff’s intestate, on no contingency, except 
that of the acceptance by M., the defendant, of the devise to him of the farm and 
stock. Yet, in Weston v. Weston, 125 Mass. 268, where a testator gave the residue of 
his estate to trustees, on the trusts, first, to support his widow out of the income 
during her life ; second, to pay an annuity of one thousand dollars to... N. and 
Lucy, “during the continuance of this trust,” the same court held and said, “It is 
clear that the annuity terminated with the life of Lucy. The clause creating it, 
being without words of inheritance or succession, must be construed as giving an 
annuity during the life of the widow of the testator, that being the term of the trust, 
if Lucy should live so long, and, if she should not, for her own life only.” 

Here, again, the court overlooks the fact that the words “ during the continuance 
of this trust” are words of limitation. It is true that no fund is given, but neither 
is the annuity given without words of limitation, so as to bring it under the rule that 
an annuity is for life only. In both the cases cited from 125 Mass. the court seems to 
have taken the words “ inheritance and succession” as exhaustive of the meaning of 
limitation. 

MICHIGAN. 


Prohibition, Writ of.— Relator, as assignee in bankruptcy of a firm, filed a 
bill in the Federal court to determine the title to certain property of the bankrupt 
claimed by one Schwab. The Superior Court of Detroit, in a ease in which Schwab 
was plaintiff, issued an injunction restraining relator from the further prosecution of 
his cause in the Federal court. Held, that the relator having the right to proceed in 
the Federal court, an application for a writ of prohibition restraining the judge of 
the Superior Court from interfering with relator’s right would be entertained. A 
writ of prohibition is to prevent the exercise of jurisdiction by a tribunal possessing 
judicial powers over matters not within its cognizance, or exceeding its jurisdiction 
in matters of which it has cognizance, and is a proper remedy in a case where the 
court having jurisdiction assumes to exercise an unauthorized power. Appo v. 
People, 20 N. ¥. 531. It is a remedy provided by the common law against the 
encroachment of jurisdiction, and is the proper remedy in cases where the court 
exceeds the bounds of its jurisdiction, or takes cognizance of matters not arising 
within its jurisdiction. Bacon’s Abr. 230, tit. “Prohibition.” The writ is not to be 
resorted to except in cases of usurpation or abuse of power, and not then unless 
other remedies are ineffectual to meet the exigencies of the case. Ex parte Hamilton. 
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51 Ala. 62. The writ may be issued where the inferior court is proceeding without 
jurisdiction, or where the jurisdiction assumed belongs to another court, or where 
it transcends its jurisdiction. Ex parte Blackburn, 5 Ark. 22. The fact that a court 
is attempting to exercise control over a case in which it has no right to act isa 
sufficient ground for a prohibition, whether any other court would have jurisdiction 
or not. The writ does not lie to prevent a court from deciding erroneously, or to 
prevent the enforcement of an erroneous judgment, in a case in which the court had 
aright to adjudicate, but to prevent the usurpation of judicial power by a court 
which has no authority to decide the case in which it assumes the right to act 
judicially (Arnold y. Shields, 5 Dana, 21); and it can only be interposed in a clear 
case of excess of jurisdiction, and may lie toa part and not to other matters. It 
simply goes to the excess of jurisdiction. Washburn v. Phillips, 2 Met. 299. The 
application of the writ may be made by either the plaintiff or the defendant in the 
case, or, if more than one, by either, where the excess fof jurisdiction affects him. 
Bacon, 211; People ex rel. Hudson y. Judge of Superior Court, Detroit. Opinion per 
Curiam. — The Albany L. J., Nov. 22, 1879. 


Guarantor’s Collection.—A guaranty of a note contained the clause, “and 
agree to pay all costs and expenses paid or incurred in collecting the same,” — Held, 
guarantors were not liable, under this agreement, to pay for ordinary dunning, 
or for preparing a declaration never filed, no suit being ever commenced. Wetherbee 
v. Kusterer et al. — N. W. Rep. x. 8. vol. ii. No. 1, p. 45. 


MINNESOTA. 


Bailment of Cars. — (Head-note.) — Under an agreement between plaintiff and 
defendant companies, between whose roads there was a rail connection at Merriam 
Junction, the defendant received from the plaintiff at said junction eight of its cars 
loaded with wheat for transportation and delivery to consignees at Minneapolis, a 
point on defendant’s road. By the terms of said agreement defendant was required to 
haul the cars over its road, having exclusive charge and control thereof, make deliv- 
ery of the wheat, and then return the same, either loaded or empty, to the plaintiff at 
said junction, in as good condition as when received, ordinary wear and tear by use 
excepted. Both parties were to share in the profits of transportation of the wheat 
and other freight so carried, and plaintiff was to receive from defendant, in addition 
to its share of such profits, a stipulated compensation for such use of its said cars. 
While being so used by defendant, the cars were wholly destroyed by fire at 
Minneapolis, without any fault or negligence on its part amounting to want of 
ordinary care. eld, that defendant was not liable to plaintiff for such loss, either . - 
as acommon carrier, bailee for hire, or otherwise. St. Paul & S.C. R. R. Co. v. 
Minn. § H. L. Railway Co.— N. W. Rep. x. 8. vol. ii. No. 8, p. 700. 


MISSOURI. 


Principal and Agent. — Promissory Note. — Where the creditor, with 
knowledge of the liability of the principal, takes the note of the agent, without at the 
time taking any steps indicating an intent to hold the prineipal, this is a discharge 
of the principal. Ames v. Tucker. Court of Appeals. Opinion filed Nov. 26, 1879. 


Homestead. — Deed, Construction of. — A father and mother conveyed their 
homestead to their daughter for the term of her natural life, at an annual rent of 
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one dollar, reserving to themselves, or either of them, a home in said premises 
during life, with the full and free use and absolute control of said premises, — Held, 
that this conveyance passed to the daughter a freehold, and gave her a life-estate in 
the premises; and that the father, after delivery of this instrument, had no posses- 
sory interest in the premises which was a subject of conveyance. The “control” 
of the premises spoken of must be construed to be a right of the parents to reside 
on the premises, and not a right to turn out the daughter, or to put a stranger there 
in the place of the parents. Fisher v. Nelson. Court of Appeals. Opinion filed 


Nov. 26, 1879. 


Surety. — Where the secretary of a money corporation was in default to the 
company, having embezzled its funds, and this fact was known’to the president and 
vice-president alone, the concealment of this fact from one becoming surety on the 
secretary’s bond, the default having taken place before the surety contracted, will 
avoid the contract. The knowledge of the officers named was the knowledge of the 
company, and the fact that the surety was a director of the company does not imply 
laches on his part in not inquiring as to any defalcation, it not appearing that there 
was any ground for suspicion on his part. Harrison vy. Lumberman’s Ins. Co. Court 
of Appeals. Opinion filed November, 1879. 


Promissory Note. —Interest.— Defendant made his note to plaintiff bearing 
ten per cent interest. It was not paid at maturity, and defendant claimed that it 
only bore ten per cent until maturity, and, after that, only the legal interest, it not 
being provided in the note that it should bear ten per cent until paid. Suit was 
brought, and the lower court held, in effect, that the payment of interest was a con- 
tract for a specified time, and that the contract expired with the maturity of the 
note. Judgment was therefore rendered for defendant. The Court of Appeals 
reversed this judgment, and rendered judgment for the plaintiff. Briscoe v. Kinealy. 
Court of Appeals. Opinion filed November, 1879. 

This is the first time this question ever arose in any appellate court in Missouri, 
and, as the amount is too small for an appeal to the Supreme Court, the decision is 
final in this case. 


NEW YORK. 


Collecting Agent. — Damages. — On March 22, 1866, the National Bank of Craw- 
ford County, Penn., at Meadville, gave a sight draft to the plaintiff on Culver, Penn, 
& Co. in New York. The plaintiff mailed it to the defendant for collection, who re- 
ceived it in the morning of March 26, presented it to the drawees, and obtained their 
check. The check was sent through the clearing-house, and presented at the Culver, 
Penn, & Co.’s bank the next day, the 27th, when it was refused payment, as Culver, 
Penn, & Co. failed on that day. The defendant took back the check to Culver, Penn, 
& Co., received the draft, protested it for non-payment, and on March 28 the plaintiff 
and the drawer were served by mail with notice. Eart, J., held, on authority of Tur- 
ner v. Bank of Fox Lake, 4 Abb. Ct. of App. Dec. 484, and Burkhalter v. Second Nat 
Bank, 42 N. Y. 538, that sufficient was done to charge the drawer, but that, while the 
diligence was sufficient in the case of a holder to charge the drawer, it was not suffi- 
cient on the part of a collecting agent towards his principal; that the check gave the 
defendant the means of obtaining the money ; and as it was this latter which they were 
employed to obtain, it was their duty to get the money on the check, or have it certi- 
fied, — the evidence showing that this would have been done had the check been pre- 
sented on the 26th. The referee allowed as damages the face of the draft. This 
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was held to be prima facie the measure of damages; but that as it appeared that the 
drawer was charged, and the presumption in the absence of proof was that the 
drawer was solvent, the plaintiff had suffered only nominal damages. Although not 
shown on the trial, it was stated in argument, that by the law of Pennsylvania the 
drawer was not charged. MS. opinion. Court of Appeals. First National Bank 
of Meadville, Pennsylvania y. Fourth National Bank of New York. 


Marine Insurance. — (Head-note.)— A policy of marine insurance was limited 
by the words “against actual total loss only,” written across the margin. The vessel 
became disabled, and went ashore. Part of her deck-load and crew were removed, 
and she was towed to her destination, where she subsequently sank. In an action on 
the policy, — Held, that there could be no recovery; that as the vessel after the 
disaster remained a vessel, and reached her port of destination afloat, it could not 
be claimed that there was an actual total hens Burt y. The Brewers’ § Maltsters’ 
Ins. Co. Court of Appeals. 


Life Insurance. — Trusts. — (//ead-note.) —Defendant’s husband procured an 
endowment policy on his life, payable to him in 1882, or, in case of his death before 
that time, to defendant if living, or, if not, to his daughter. The policy was delivered 
to defendant, and placed where she and her husband both had access to it. In 1872 
the husband, without defendant’s consent, sold the policy, and subsequently delivered 
to the purchaser an assignment executed by defendant and her daughter. In an 
action of interpleader, the judge found that the assignment was without consid- 
eration, that defendant executed it without knowledge of its contents, and through 
compulsion. Held, that the policy was an executed trust for the wife and the in- 
sured; that the assignment did not affect the rights of the wife therein, and that an 
action thereon would survive to her. Fowler v. Butterly. Court of Appeals. — 
N. Y. Weekly Digest, vol. viii. No. 23, November, 1879, p. 556. 


OHIO. 


Usury.— When money is loaned at the highest rate of interest allowed, a con- 
tract to pay an additional sum in consideration of an extension of time is usurious. 
Rosebrough v. Ansley. Supreme Court. Decided October 7. 


Promissory Note. — The holder of a note accepting in good faith from one of 
the principal makers, whom he knows to be insolvent, a conveyance of land in pay- 
ment of the note, and afterwards, and within four months, surrendering, on demand 
such property to the assignee in bankruptcy of the grantor, does not operate as a 
payment of the note, nor discharge the surety. Harner vy. Batdorf. Supreme 
Court. Decided October 7. 


Insurance. — Other Insurance. — A condition in a fire policy against subse- 
quent insurance is not broken by the taking of subsequent policies by the insured 
which never took effect by reason of conditions therein contained. The receipt of 
payment on such subsequent void policies is not matter of defence in an action on 


the prior policy. Fireman’s Ins. Co. of Dayton v. Holt, Supreme Court. Decided 
November 11. 


Note. — Negotiation by one of two Makers.— A promissory note containing 
the words, “I promise to pay to the order of myself,” signed by two persons, and 
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placed by one in the hands of the other, to be by him put in circulation for his own 
benefit, may be transferred to a bona fide holder before maturity so as to give him 
complete title by such holder’s indorsing his name, although the name of the other 
maker is not so indorsed. First Nat. Bank vy. Fowler. Supreme Court. Decided 
November 18. 


PENNSYLVANIA. 


Execution.— Stock Exchange.— By the rules of the Philadelphia Stock 
Exchange it is provided that a member may sell his seat to any person whom the 
association shall elect; that the proceeds of such sale shall belong to the creditors of 
the owner who are members of the association, and the balance, after paying their 
claims, shall goto the owner. Held, that such seat is not properly subject to execu- 
tion in any form. It is a mere personal privilege, perhaps more accurately a license 
to buy and sell at the meetings of the board. It certainly could not be levied on and 
sold under a fi. fa. The sheriff’s vendee would acquire no title which he could 
enforce. Nor is it within either the words or the spirit of the act of June 16, 1836, 
§ 35 (Pamph. L. 767), providing for attachment on judgments. Whether the pro- 
ceeds of the sale of the seat in the hands of the treasurer of the board, and payable 
to the defendant according to the regulations and by-laws of the board, could be thus 
reached, is an entirely different question. This, and no more, is what we understand 
to have been decided by the Supreme Court of the United States in Hyde v. Wood, 
4 Otto, 525, where Mr. Justice Miller says: “If there had been left in the hands of 
defendants any balance after paying the debts due to the members of the board, that 
balance might have been recovered by the assignee” in bankruptcy. Pancoast v- 
Gowen. Supreme Court. Opinion per Curiam. — Alb. L. J., Nov. 22, 1879. 


Insurance. — Construction of Policy.— Mears had a policy in the Hum- 
boldt Company of Pittsburg, on his brewery. The policy forbade the use, keeping, 
or having benzine on the premises. It appears he did keep benzine for the purpose 
of cleaning his engine, and that it was burned in a lamp occasionally. The brewery 
was burned, and the company refused to pay the policy. 

In his opinion, Justice Paxson says, The words “keep or hve,” as applied to 
articles first enumerated, evidently were intended to prevent storage of prohibited 
articles upon the premises, either permanently or habitually. While the words are 
used as a disjunction, they are evidently synonymous, and signify to retain in 
possession. {[t would be straining a point to say that burning the prohibited article 
upon the premises upon a single occasion, and for the sole purpose of cleaning 
machinery, was keeping or having it there, within the meaning of the policy. But 
it is said he used it there, and that this avoids the policy. The use of benzine is not 
prohibited in terms. We are not disposed to give the word “use” in this policy the 
narrow construction claimed for it. It must have a reasonable interpretation, such 
as was probably contemplated by the parties at the time the contract was entered 
into. Mears vy. Humboldt Ins. Co. of Pittsburg. Supreme Court. — Phila. Ledger, Nov. 
11, 1879. 


Insuranoe. — Condition. — (Head-note.) — If a bill of sale of personalty be 
made to secure the vendee for a loan of money, the possession to remain in the 
vendor, and the property be afterwards insured in the name of the vendor, the policy 
is not void under a condition that if the interest of the assured be other than the 
entire, unconditional, and sole ownership, it must be so expressed in the policy, 
otherwise the policy to be void. Such a transfer was a mere security in the nature 
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of a chattel mortgage, and the vendee had at most but a special or qualified right of 
property in the effects. Kronk v. Birmingham Fire Insurance Co. Supreme Court. — 
Pittsburg Legal Journal, Nov. 19, 1879. 


Trust-deed. — Voluntary Trust. — Revocation.— (//ead-note.) — The title 
of a trustee under a deed of trust is complete and irrevocable by the settler, although 
the transaction be purely voluntary. Nor does the fact that the grantor reserved an 
interest during life in the proceeds of the property, and gave a future benefit to 
other persons named, give an implied right of revocation. It controverts no rule or 
policy of law, but executes the intention of the grantor. Fellows’ Appeal. Supreme 
Court. — The Legal Intelligencer, Nov. 21, 1879. 


RHODE ISLAND. 


Riparian Rights. —(Hend-note.)— A riparian owner platted his land into 
streets, lots, and a square, and made on the plat a declaration, sealed and ac- 
knowledged, that the square, streets, and gangways were equally appurtenant to 
each of the lots, and that the grantees of the lots were equally entitled to use 
and occupy the squares, streets, and gangways. When platted, one of the streets 
was below high-water mark. It was subsequently filled out and made, and after- 
wards closed by B., who had purchased all the lots adjoining this street. A. owning 
by purchase other lots on the plat, filed a bill in equity against B. to compel him to 
reopen the street. B. objected to the bill: 1. That the platted lay-out of the street 
being over tide-water, was invalid. 2. That, owning all the adjoining lots, he was 
entitled to close the street. Held, that neither of these defences could avail. Held, 
Jurther, that B., holding under conveyances made with reference to the plat, was 
estopped from denying the validity of the lay-out. Held, further, that the street 


being appurtenant to the lots of the complainant, as well as to those of the respon- 
dent, and leading to tide-water, the respondent could not deny the complainant’s 
interest in the street. Providence Steam-Engine Co. vy. Providence, &c. Steamship Co. 
Supreme Court. For the opinion of a majority of the court (Durres, C. J.), and 


for a very full opinion, concurring generally, by Porrer, J., see Cent. L. J., Nov. 21, 
1879. 


TENNESSEE. 


Sale. — Execution.— At an execution sale by a sheriff, he cried a bid which an 
absent person had authorized him to make for property, and sold the property to 
such person on this bid. Held, the sale was valid, and it was not a case of an officer 


bidding at his own sale. Templeton v. Moore. Supreme Court.— Nashville American, 
of November 4. 


State as Defendant.—A State cannot be sued in the courts of Tennessee 
without its consent. But if it appears and submits to the jurisdiction of the 
court, it must abide the decree made in the case. Zappany. W.§ A. R. R. Su- 
preme Court. — Nashville American, of November 4. 


Boundary. — Party Wall. — Estoppel.— A party having the means of 
knowledge, if not actual knowledge, of the boundary of his lot, who has helped to 
lay off the lot of the adjoining proprietor, and has stipulated for the use of a wall 
about to be erected, and flues therein, and has actually used them, is thereby 
estopped to assert that the building is over his line. Vandernan y. Colberg, Su- 
preme Court. — Nashville American, of November 12. 
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NOTES OF CASES. 


WISCONSIN. 


Certificate of Deposit. — Negotiable Note. — Currency. — Money. — 
(Head-note.) — A certificate of deposit payable in currency is negotiable. The 
ordinary form of a certificate of deposit of money falls precisely within the definition 
in law of a negotiable promissory note, “a written engagement by one person to pay 
another person therein named, absolutely and unconditionally, a certain sum of 
money at a time specified therein.” Currency means money, paper and gold cir- 
culating on an equality. Klauber et al. v. Biggerstagf. Supreme Court. For opinion, 
see Wisconsin Legal News, Dec. 4, 1879. 


Negligence. — (Head-note.) —The standard of ordinary care and prudence of 
locomotive engineers must be fixed and measured by the dangers and responsibili- 
ties of such an employment, and not by the common accidents of less responsible 
service. The question which should determine their care, or want of common care, 
is, How would careful and prudent locomotive engineers ordinarily and commonly 
act, at such a time, in such a place, and under such circumstances? and not how 
firemen or other employés would or should. The deceased in this case was not 
guilty of a want of ordinary care and prudence as the engineer in charge of the 
locomotive and of the train in not jumping off at the crisis and abandoning his 
engine from the mere apprehension of uneertain danger. Cotrill, Adm’r, v. C., M. 
& St. Paul R. R. Supreme Court. For opinion, see Wisconsin Legal News, Dec. 4, 
1879. 


ENGLAND. 


Lease by Charitable Institution.— Statute of Limitations. — The gover- 
nors of Magdalen Hospital, a corporation created for charitable purposes, made a 
lease of certain land for ninety-nine years, reserving as rent “one peppercorn, 
if lawfully demanded.” This rent was never paid. In 1876 the plaintiffs brought an 
action to recover possession of the premises. 

Held, that the lease being absolutely void, the right of the governors to re-enter 
existed from the moment of the execution of the lease, and that now this right was 
barred by Statute of Limitation. 

Hed, by Lorp SEtzorne, that if any rent, however small, had been paid, the stat- 
ute would not have run. President, §-c. Magdalen Hospital v. Knotts et al., L. R. 1 
App. Cas. 324. 


Partnership. ~ Res Judicata. — A judgment, though unsatisfied, against two 
persons who borrowed money from plaintiff, constitutes a bar to an action brought 
by same plaintiff against an undisclosed partner of the judgment defendants. Ken- 
dall v. Hamilton, L. R. 1 App. Cas. 504. 


Restraint of Trade. — Arbitration. — An agreement to parcel out the steve- 
doring business of a certain port and prevent competition, and perhaps to keep up 
the price, is not invalid among the parties as an agreement in restraint in trade, 
if carried into effect by provisions reasonably necessary for the purpose. This agree- 
ment, made between certain stevedores, provided that the business of the various 
shipping firms of the port should be divided up between the various parties to the 
agreement, and that if ships then owned by these firms should pass into the hands 
of other merchants who should not choose to employ the parties entitled to the job 
under this agreement, that none of the parties should do the work. This provision 
held to be invalid. 
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The clause in the agreement providing that no action shall be brought until after 
the matter in dispute shall have been submitted to arbitration, and an award have 
been made, — Held, to be a collateral and independent agreement, and not a con- 
ditional precedent. Collins v. Locke, L. R. 1 App. Cas. 674. 


Ecclesiastical Law. — Reading Speech in Argument. — (/Head-note,) — 
When a complaint is made, under the Church Discipline Act, to a bishop that 
within his diocese an offence against the laws ecclesiastical has been committed by g 
clerk in holy orders, the bishop has a discretion whether he wil! issue a commission 
to inquire into the truth of the complaint, and no mandamus will lie to compel him 
to do so. 

During the argument of the case before the Court of Appeal, counsel proposed to 
cite as an authority the opinion of the Lord Chancellor, contained in a speech deliv- 
ered by him during debate in House of Lords, upon passing of another act. Held, 
that speech of Lord Chancellor might be read for the purpose of showing his opinion 
on construction of the act. Queen v. Bishop of Oxford, L. R. 4 Q. B. Div. 525. 

Note. — This decision seems to leave in the hands of the bishop an unlimited dis- 
cretion as to what steps, if any, shall be taken to prosecute those clergy who have 
been guilty of Ritualistic offences. The argument and opinions in the case are ex- 
tremely long and elaborate, but the decision seems to be a practical nullification of 
the Church Discipline Act, unless the bishop of the diocese in which the breach of the 
act occurs chooses to enforce the law. 


Sea-shore. — Sovereign. — Neighbor. — ( Head-note.) — Semble, that the owner 
of the fore-shore, in removing shingle therefrom for the purpose of sale, is using his 
land in a natural, not in a non-natural, way, and would not, therefore, be on this 
ground responsible to a neighboring land-owner for the damage resulting from a con- 
quent overflow of the sea. But it is part of the prerogative and it is the duty of the 
crown to preserve the realm from the inroads of the sea, and a subject is therefore 
not entitled to destroy a natural barrier against the sea. Injunction against de- 
fendant granted. Attorney-General v. Tomline, L. R. 12 Ch. D, 215. 


Contract by Letter. — The defendant applied for shares in the plaintiff’s com- 
pany. The shares were allotted to him, and a letter was put in the mail notifying 
him of that fact, but he never received the letter. He paid nothing, and had no fur- 
ther communication with the company, and two dividends which were declared were 
placed to his credit, but apparently not drawn by him. Three years after its for- 
mation, the company went into liquidation. Held, that defendant was a shareholder, 
on the authority of Dunlop v. Higgins, 1 H. C. C. 881, and Taylor v. Merchants’ Fire 
Ins. Co., 9 How. S. Ct. 890, and overruling the case of British § American Telegraph 
Co. v. Colson, L. R.6 Ex. 108. Household Fire Ins. Co. v. Grant, L. R. 4 Ex. Div. 
217. 


